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ON APPEAL FROM 

®Ij£ (Kast Srnbus. 


MEER MAHOMED HOSSEIN .Defendant ; 

AND 

A. J. FORBES .Plaintiff. 

ON APPEAL FROM THE HIGH COURT OF BENGAL. 

Enhancement—Conversion of Coinage—Special Appeal. 

In a suit for enhancement it appeared that the rent reserved under a 
sunnud of A.D. 1775 was 2 599 Azeemabadee rupees, and that in lieu thereof 
from the time of the permanent settlement the sum of 2107 Sicca rupees had 
been paid until the year 1836, when the said Sicca rupees were converted.in- 
to the statutable equivalent of 2248 Company’s rupees :— 

Held , that this amounted to an agreement between the parties from a 
period antecedent to the permanent settlement, that the rent paid was the 
equivalent of the 2599 Azeemabadee rupees ; and there being no right of en¬ 
hancement under sect. i S of Act X of 1859, such rent could not now be 
increased on the ground of error in the original calculation under which the 
2599 Azeemabadee rupees had been converted into 2107 Sicca rupees. 

Even if there had been any evidence of error the High Court could not, 
on that ground, in special appeal, alter the decree of the lower Court. 

Appeal from a decree of the High Court (Kemp and E. Jack- 
son, JJ.), dated the 3rd of August, 1868, passed in special appeal, 
modifying, with costs of the appeal, a decree of the Judge of the 
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district of Purneah , dated the 30th of November, 1867, which 
decreed in favour of the Plaintiff as respects rent claimed under 
the old jummah, and dismissed the suit so far as it sought en¬ 
hancement. 

Mr. Doyne , for the Appellant. 


Mr. Field, O.C., and Mr. J. D. Bell , for the Respondent. 


The judgment of their Lordships was delivered by 
Sir Barnes Peacock :— 

The Appellant, the Defendant in the suit, represents the grantees 
of a talook under a sunnud which was made in 1775 of certain 
lands, the rent reserved at that time being Sanwat Azeemabadee 
rupees 2599. The Plaintiff represents a person who purchased the 
zemindary in which the talook was situate at an auction sale ; and 
he, as representative of the zemindar, claimed in the first instance 
to enhance the rent to the present value of the lands. He sought 
to raise the rent of 2599 Azeemabadee rupees to 8465. 2. 0. 
Company’s rupees. The High Court held that under Act X of 
1859 he was not entitled to enhance. Act X of 1859, sect. 15, 
says: “No dependent talookdar, or other person possessing a 
permanent transferable interest in land intermediate between the 
proprietor of an estate and the ryots, who in the provinces of 
Bengal , Behar, Orissa , and Benares holds his talook or tenure 
(otherwise than under a terminable lease) at a fixed rent which 
has not been changed from the time of the permanent settlement, 
shall be liable to any enhancement of such rent, anything in 
sect. 51, Regulation VIII., 1793, or in any other law to the con¬ 
trary notwithstanding.” They found that from the time of the 
permanent settlement down to the time when Sicca rupees were 
converted into Company’s rupees in 1835, the Defendant and his 
predecessor had paid 2107 Sicca rupees, in lieu of 2599 Azeema¬ 
badee rupees. That rent could not be changed now even if it 
could be shewn that the calculation under which the 2599 Azeema- 
. badee rupees were converted into 2107 Sicca rupees was erroneous. 
It would be impossible now to go back to the grant of 1775 and 
to: say that the 2107 Sicca rupees, which has been the rent paid 
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from the time of the permanent settlement, is now to be changed 
because it originated out of a grant by which 2599 Sanwat 
Azeemabadee rupees were reserved. The High Court held that 
this was not an enhancement of the rent, but merely a valuation 
of the old rent of 2599 Azeemabadee rupees, and therefore they 
allowed the Azeemabadee rupees to be converted into Company's 
rupees according to a fresh culculation. 


J.C. 
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FORBES, 


The Judge found that there had been no change except the 
conversion. He says, ‘‘ Both parties having been called upon to 
adduce evidence on these points,” those were the two issues which 
the High Court had sent down to be tried, “ the Appellants have 
filed dakillas, or receipts, from 1241 M. S. to 1264 M. S., with the 
exception of 1262 M. S., and which have been attested by Moonshee 
Jowahir Ali on their behalf. Those documents shew how much 
they paid in each year, and to a certain extent prove that the 
jummah has not been changed during those years.” The receipts 
shew that the jummah was paid in Company’s rupees, and there¬ 
fore to alter the amount of Company’s rupees now you must go 
back beyond the permanent settlement to shew that these Com¬ 
pany’s rupees, which have been paid for more than the last twenty 
years, were too small an amount as compared with the 2599 
Azeemabadee rupees reserved in 1775. He says, “ Attested copy 
of an urzee of Baijnath Sing has also been filed in reply to a per- 
wannah issued by the collector. He was surburaker of the pro¬ 
perty from 1243 to 1252 M. S. This paper shews that in May, 
1828, or 1236 M. S., the rent of the istemrar was 2107 Sicca 
rupees.” He says that this document shews that at that time, 
vtz.y May, 1828, the rent was 2107 Sicca rupees. “ From the 
copy of the sunnud filed in former suits the rent was fixed at 
2599 Sanwat rupees; 8, 2\ Sanwat Azeemabadee rupees. The 
document above mentioned shews that the rent has been changed 
into 2107 Sicca rupees, 9, 10£ Sicca rupees; and again, ac¬ 
cording to the batta, allowed in Sicca rupees at the rate of 
Rs. 6. 10 a. 8 p. per cent., changed to the equivalent in Com¬ 
pany’s rupees of Rs. 2,248. la. Sp. Beyond this equivalent in the 
rupees current at different eras, no change can be discovered of 
the rent of the istemrar having ever been really changed since 
the grant of the sunnud in A.D. 1795. The Respondent, Mr, 

B 2 
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A. J. Forbes, has submitted no evidence of any kind to shew the 
contrary, or to rebut the presumption that the land has been held 
at that rent from the time of the permanent settlement.” He then 
goes on, and in a note at the foot of his judgment he says:— 
With reference to the second issue, namely, the difference, if 
any, between the Sanwat Azeemabadee rupees and the Company’s 
rupees, the claim for the excess having been dismissed, there is no 
necessity to go into the matter. Regulation XXXV of 1793, 
sect. 14, which gives the different rupees current at the time, 
clearly lays down that 96 old Patna Sanwats are equivalent to 
100 Sicca rupees of the 19th Sun, and to reduce Sicca rupees into 
Company’s, the sum of Rs. 6. 10a. 8/>. per cent, is allowed, /.<?., 
Rs. 106. 10a. 8/>. Company’s rupees equal to 100 Sicca rupees.” 
Then he says, “ See Muller's Tables.” Now the regulation to 
which the learned Judge refers is Regulation XXXV. of 1793. It 
recites that it was necessary that there should be no other coin in 
circulation or in use except the Sicca rupee of the 19th Sun, and 
they state the mode in which that was to be brought about. 
Having stated that Sicca rupees only should be received at the 
Treasury in payment of revenue, that they should be received in 
payment for salt, they prohibited parties from making contracts 
after a certain dale in any other coin than the Sicca rupee, stating 
that if they entered into any such contract for any sum of money 
excepting Sicca rupees the contract should not be enforceable in a 
Court of Law. Then they say, “ by the operation of these rules 
the various sorts of old and light rupees must in a course of time 
fall to their intrinsic worth compared with the Sicca of the 
19th Sun, as they will produce no more in the mint, and to which 
they will necessarily be brought to be converted into Siccas, as 
they will be nowhere passable or in demand as coin from being 
nowhere a measure of value.” Then after this regulation it 
appears that the 2599 rupees were, by arrangement between the 
parties, the one who was bound to pay the rent and the other who 
was entitled to receive it, converted into 2107 Sicca rupees. That 
was before the permanent settlement. The permanent settlement 
in this district was made in 1802. That is stated in the Respon¬ 
dent’s case. The rent having been converted into Sicca rupees 
before the permanent settlement in 1802,—the permanent settle- 
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ment was made with the Plaintiffs predecessor,—and the Govern¬ 
ment in fixing the amount of revenue which was to be paid under 
the permanent settlement looked to the assets of the estate, and 
they must have taken the assets of this estate as 2107 Sicca rupees, 
and estimated the revenue which the zemindar would have to pay 
accordingly. The permanent settlement was fixed upon the basis 
that the rent which was payable under the pottah was 2107 Sicca 
rupees, and from the time of the permanent settlement that is 
proved to have been the only amount paid in discharge of rent up 
to the time when the Sicca rupee was abolished. 1 hat rupee was 
abolished by Act XIII. of 1836. By sect. 1 it was enacted that 
“from the 1st of January, 1838, the Calcutta Sicca rupee shall 
cease to be a legal tender in discharge of any debt, but shall be 
received by the collector of land revenue, and at all other public 
treasuries, by weight, and subject to a charge of 1 per cent, for 
recoinage.” Then it states that the new coin, which is called the 
Company’s rupee, should be taken at the rate of 16 new or Com¬ 
pany’s rupees for every 15 Calcutta Sicca rupees of due weight, 

that is to say, the Company’s rupee was equal to ^ths of a Sicca 

rupee. 

From that time, then, the Defendant could not continue to pay 
his rent in Sicca rupees, because the Sicca rupees had been 
abolished, and it had been enacted that no tender should be made 
in Sicca rupees. It was therefore necessary to convert the 
2107 Sicca rupees into Company’s rupees, and that was done by 
adding the difference between the Company’s rupees and the Sicca 
rupees and from that time the 2107 Sicca rupees which had been 
paid from the time of the permanent settlement were converted 
into 2248 Company’s rupees, which were paid from that time 
down to the time of the commencement of this suit. 

It appears to their Lordships that if any question as to the 

value of the Azeemabadee rupees could have been entered into at 

all in the present suit the conduct of the parties in dealing with 

the 2599 Azeemabadee rupees for upwards of fifty years as being 

the equivalent of 2107 Sicca rupees would have been much 

stronger evidence than any evidence which is given in this case by 

Mr. Palmer from the old almanac, or by Mr. Judah from Prinsep's 

tables, in which he stated that there was no actual valuation of the 
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Sanwat Azeemabadee rupee. u He states the information will be 
found in Prinsep's tables, in which he also admits some errors are 
to be found ; at the same time he states that those tables do not 
give the equivalent ofSanwat Azeemabadee in Company’s rupees,” 
they only give it in Siccas. 

Now the Judge upon that evidence, finding that from the time 
of the permanent settlement down to 1836, 2107 Sicca rupees were 
the only rent which had been paid, and that from 1836 these 
Sicca rupees had been converted into 2248 Company’s rupees, 
held that the Plaintiff was not entitled to recover from the Defen¬ 
dant at a higher rate than that which had been paid from 1835 
to the time of the commencement of the suit as the equivalent of 
2107 Sicca rupees, and dismissed the Plaintiff’s suit. The High 
Court, however, thought that the Plaintiff was entitled, at this 
distance of time—notwithstanding the mode in which the parties 
had dealt with it, notwithstanding the fact that no Azeemabadee 
rupees had ever been paid as rent from the time of the permanent 
settlement down to the time of the commencement of the suit— 
to recover at the rate of 2599 Sanwat Azeemabadee rupees, to be 
converted into Company’s rupees ; and according to the evidence 
which has been given in the cause, they converted the 2599 San¬ 
wat Azeemabadee into Company’s rupees at a higher rate than 
2248. The case was before the High Court upon special appeal, 
and therefore in strictness they had nothing to do with the evi¬ 
dence in the cause. There was no evidence upqn which (even if 
they could have been allowed to do so by law) they could find that 
2599 Sanwat Azeemabadee rupees were of a higher value than the 
2248 Company’s rupees into which they had been converted ; but 
even if they had the power of doing that, and had done so, the 
parties had agreed from a period antecedent to the permanent 
settlement that the 2599 Sanwat Azeemabadee rupees should be 
converted into a different coinage, namely, the Sicca rupee at the 
rate which had been paid down to 1836, and which in 1836 
had been converted into the statutable equivalent in Company’s 
rupees. 

Under these circumstances their Lordships think that the High 
Court was wrong in overruling the decision of the Judge who 
tried the issues, and they will therefore humbly recommend Her 
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Majesty that the decision of the High Court should be reversed, !■ c - 

that the decision of the Judge of the lower Court should be ,874 

affirmed, with the costs of this appeal and the costs in the High meer 

Mahomed 

Court. Hossein 

Solicitors for the Appellant: Messrs. Barrow & Burton. Forbes. 

Solicitors for the Respondents: Messrs. Burton, Yeates,& Hart. 


MOULVIE MAHOMED SHUMSOOL HOODA 1 Defendants 

and Others , . 

AND 

SHEWUKRAM, alias ROY DOORGA PER- lp LAINTIFF 
SHAD. ’ 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 

WILLIAM, IN BENGAL. 

Hindu Will—Construction — Alienation by Hindu Widow. 

H. R.i a Hindu inhabitant of Behar , by a document of a testamentary 
character, after reciting that the property of which he was about to dis¬ 
pose was ancestral property, and reciting the deaths of his only son, of his 
brother without leaving issue, his brother’s wife, and his own wife, declared 
“only D. A'., widow of my son, who, too, excepting her two daughters, 
born of her womb, S. and D .. has no other heirs, is my heir. Except D. A'., 
none other is nor shall be my heir and malik.” ... “ Furthermore, to the 

said D , A'., too, these very two daughters named above, together with their 
children who, after their marriage, may be given in blessing to them by God 
Almighty are and shall be he*’r and malik.” 

After H. R.'s death, D. A\, in 1854, sold part of the ancestral lands to 
the Appellant for Rs.41,000, of which Rs. 14,000 were devoted to pay off a 
mortgage thereon. 

S. predeceased the testator without issue ; and subsequently to the testa¬ 
tor’s death D. died, leaving an only son, the Respondent. 

In a suit by the Respondent against the Appellant and D. K. for a decla¬ 
ratory order preserving unmolested his future right and title to the said 
lands, and for cancellation of the deed of sale:— 

Held) first, that the intention of the testator must be construed to have 
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been that D. K. should take not an absolute estate, but an estate subject to 
her daughters succeeding her therein ; secondly, that her sale to the Appel¬ 
lant not having been made under necessity the Respondent was entitled to 

a decree to the effect that after D. K's death the property belongs to him, 
and to be put in possession thereof after D. K.'s death on payment to the 
Appellant of the sum of Rs. 14,000. 


Hoy HURNARAIN, a Hindu inhabitant of the province of 
Behar, on the 16th of August, 1830, filed the following petition in 
the Court of the Collector of Zillah, Patna , being entitled to and 
possessed of the properties mentioned therein. 

“Cherisher of the poor, Peace. 

The whole and entire villages and gardens, rent paying and 
rent free, appertaining to the districts of the province of Behar, 
and the houses and ghat stone built, and nioothurfa of ryots (rents 
claimable from tenants occupying houses), and rukhoot-asasool 
buyoot (things and household furnitures), aud other properties, 
moveable and immoveable, &c., have been up to this time in the 
possession of my ancestors, one after another, and afterwards by 
right of heirship to Ranee Myna Bebee , widow of Rajah Btisunt 
Rani, deceased, my own uterine brother, the son-in-law of Maha¬ 
rajah Ramnai'ain , according to (he Bywusta of Pundits, and 
decision of the Sudder Dewanny Adawlut, have been owned and 
possessed by me. 

As in the year 1229 Fuslee, Roy Kalika Pcrshad, my son, 
died, and recently in the year 1237 Fuslee, Roy Gunga Pershad 
my younger brother with his wife died without leaving issue, and 
my wife too died before, only Mussnniat Ranee Dhun Kowur , 
widow of Roy Kalika Pershad my deceased son above mentioned, 
who too excepting her two daughters born of her womb, Mussu- 
mat Bebee Shitaboo and Bebee Dularee , has no other heirs, is my 
heir. Except Mussumat Ranee DhunKowur aforesaid none other is 
nor shall be my heir and malik; accordingly in the petition perused 
by the Court on the 16th of the month of April, 1830, A.D., in¬ 
formation about this I have before given to the Huzoor(presence). 
As this borrowed life cannot be depended upon, therefore it is 
hoped by courtesy and condescension that the name of the peti¬ 
tioner being expunged from the column of the proprietorship and 
malgoozaree of the rent-paying villages and villages and gardens 
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rent free, detailed below, in the district of Patna that of Mussit- 
mat Ranee Dhun Kowur, widow of Roy Kalika Penshad, my 
deceased son above mentioned, be inserted in the place of my 
name as regards proprietorship and malgoozaree. Furthermore, 
to the said Mussumat Ranee , too, these very two daughters named 
above, together with their children who after their marriage may 
be given in blessing to them by God Almighty, are and shall be 
heir and malik, and the other is this : During my lifetime, as 
respects the management and carrying on of the affairs of the 
villages and suits, and the management of the domestic affairs, 
my control over the same shall continue as it is by dustoor (cus¬ 
tom).” 

On the 3rd of October, 1830, by order of the collector, Roy 
Humanairis name was expunged, and that of Mussumat Dhun 
Kowur substituted in the records of the collectorate. 

Bebee Shitaboo died subsequently, on the 1st of March, 1835, 
and Roy Humanain died on the 1st of March, 1838. 

Bebee Dulanee died the 19th of November, 1847, leaving her 
husband, Roy Lutchmun Pensad , and an infant son, theRespondent, 
born the 10th of May, 1847, named Shewuknam. 

On the 12th of September, 1854, Ranee Dhun Kowur , alleging 
that she wanted money to pay off debts, and meet pressing neces¬ 
sities of herself and the family, executed.a mooktearnamah, under 
which, on the 13th of November, 1854, the lands mentioned 
therein, being the subject of the suit out of which this appeal 
arose, and being comprised in the said petition of Roy Hunnanain , 
were sold to the Appellant for Rs.41,000, who accordingly paid the 
purchase-money, devoting Rs.14,000, part thereof, to the repay¬ 
ment of a mortgage subsisting upon the said lands, and took pos¬ 
session of the lands. 

On the 23rd of April, 1868, the Respondent, in the Zillah Court 
of Patna , sued the Appellant and his grandmother, the said Ranee 
Dhun Rowan , for a declaratory order, preserving unmolested his 
future right and title to the said lands, and for cancellation of the 
deed of sale. The Appellant contended, inten alia , that the 
Respondent being daughter’s son not to Roy Hunnanain but to 
Ranee Dhun Kowun (the widow of Roy Hunnanain *s predeceased 
son) was not a reversionary heir to Roy Hunnanain , but would 
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derive his future title (if any) solely from Ranee Dhun Kowur, 

whose acts he was therefore not entitled to impeach. Further, 

that the Ranee, as the deceased son’s widow, must be deemed to 

have taken the lands from her father-in-law, not by inheritance, 

but by purchase. And, lastly,jthat tlfa sale.was necessary in order 
to pay lawful debts. - * 

On the 1st of September, 1858, the Judge of the Court of 

Patna dismissed the suit, but after remand by the High Court he, 

on the 31st of December, 1869, decreed that the Respondent, after 

paying the consideration money (meaning the Rs. 41,000) should 

have possession of the lands after the decease of Ranee Dhun 
Kowur, 


On the 13th of September, 1870, the High Court (Couch, C. J., 
and Milter, J., Bayley, J„ dissenting) decreed that the Respondent 

was entitled to have the sale dated the 13th of November, 1854, 

set aside, and his right and title declared to the lands on pay¬ 
ment of the sum of Rs. 14,000 only. The judgment cf the Chief 
Justice was as follows :— 

“ In m y opinion it must be considered to be a testamentary 
instrument, although it sought to have the name of Ranee Dhun 
Kowur registered immediately. The words ‘l declare her’ (Ranee 
Dhun Kowur) ‘my’ ‘ heir,’ and ‘they and their children are and 
will be the heirs and maliks’, as well as the provision that as long 
as he lived he should keep the management in his own hands I 
think shew that it was Roy Hurnarain’s intention that it should 
be a testamentary disposition of the property, and I believe that 
this mode of making one is not uncommon. If it is considered as a 
gift, the same rules of construction would apply to it. In construing 
it, we are entitled to look at the state of the testator’s family, and I 
think, also at the fact that he was a Hindu, and if either of his 
grand-daughters had a son, that son would be entitled to offer 
funeral oblations to him. This mode of construction is fully con¬ 
firmed by the following passage in the judgment of the Privy 
Council, in the case of Sreemutty Soorjeemony Dossee v. Deno- 
bundoo Mullick (l) : ‘ In determining that construction, what we 

must look to is the intention of the testator. The Hindu law, no 
less than the English law, points to the intention as the element 


(1) 6 Moore’s Ind. Ap. Ca. 526. 
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by which we are to be guided in determining the effect of a testa¬ 
mentary disposition ; nor, so far as we are aware, is there any 1874 
difference between the one law and the other as to the materials Mah0 med 
from which the intention is to be collected. Primarily the words Shumsoot 
of the will are to be considered. They convey the expression of 
the testator*'' * hut\the meaning to be attached to them 

may be affected by surrounding circumstances and when this is 
the case, those circumstances no doubt must be regarded. 

Amongst the circumstances thus to be regarded, is the law of the 
country under which the will is made, and its dispositions are to 

be carried out.’ (l) 


“Considering, then, the state of his family, and that he was a 
Hindu, and taking the entire instrument and construing its parts 
with reference to each other, I think it was the intention of Roy 
Hurnarain that the estate should be kept in his own family, and 
that the daughters and their children, as well as Ranee Dhun 
Kowtir , should succeed to his property, and this may be effectuated 
by allowing them to take after Ranee Dhun Kowur. That is a 
more natural disposition than their taking jointly with her. I 
think the words, ‘ I have no other heir or malik, nor can there be 
any’, may be read as meaning immediate heir, and as shewing an 
intention that Ranee Dhun Kowur was to be the first to succeed. 


“According to the decision in Tagore v. Tagore (2), the daugh¬ 
ters’ children, not being in existence at the death of Roy Hurna¬ 
rain, could not take any interest under the will ; but effect will be 
given to the intention, consistently with this decision, by holding 
that Ranee Dhun Kowur took the property for her life, and that, 
subject to that estate, the daughters took it absolutely as joint 
owners. This also provides for the contingency of Ranee Dhun 
Kowur dying before Hurnarain , as the gift to the daughters 
would then take effect at his death, and the interest of the daugh¬ 
ters being vested, on the death of one of them without children 
her share passed to the survivor, the Plaintiff’s mother, and on 
her death the Plaintiff became entitled to the whole as her heir. 

“it may be objected that if the daughters take jointly and both 
have children, the children of the one who dies first will be ex¬ 
cluded, unless there is a partition in her lifetime ; but it is only 


CO 6 Moore’s Ind. Ap. Ca. p. 550. (2) 4 Ben. Law Rep. O.C.J. 103. 
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J- • by this construction that the estate can be kept in the testator’s 
l8 ?-t family, and the husband of a childless daughter be prevented from 
Mahomed succeeding to her share. The construction which I put upon this 
Shumsool instrument is different from what was put upon it in the suit 
SHEWUK- in which Chut ter Lull Singh and others were Defendants (l). I 

- have carefully considered that judgment, and have found myself 

unable to concur in it. I am therefore of opinion that the 

Plaintiff is entitled to the property on the death of Ranee Dhun 
Kowur. 

The condition that the sale is to be set aside only on the re¬ 
payment by the Plaintifl of the whole of the purchase-money 
cannot be supported. The Judge’s reason for it is quite insuffi¬ 
cient; but it appears that there was a mortgage upon the property 
for Rs. 14,000, which was made in order to discharge incumbrances 
created by Roy Hurnarain and some bonds, and that this mort¬ 
gage was redeemed by money paid into Court by the Defendant. 
This sum of Rs. 14,000 ought to be allowed to him, and the decree 
must be modified by substituting it for the purchase-money which 

the decree requires to be paid as the condition upon which the 
sale is to be set aside. 

The Defendant thereupon appealed ; the Plaintifl entering a 

cross appeal against so much of the decree as directed him to 
repay to the Defendant the said sum of Rs. 14,000. 

Mr. Leith , Q.C. for the Appellant, contended that, according to 
the true construction of the petition of the 16th of August, 
1830 (which had been treated as of the nature of a testamentary 
disposition), Ranee Dhun Kowur had become, on the death of Roy 
Hurnarain , absolutely entitled to the lands in dispute, with full 
power of alienation. The Respondent, as presumptive heir of his 
maternal grandmother, was bound by her acts. The deed of sale, 
having been executed to meet necessities, ought not to be can¬ 
celled as against a bona fide purchaser for value. If set aside, it 
ought to be on terms of restoring the purchase-money to the 
vendors, as decreed by the Judge of Patna. On the construc¬ 
tion of the deed he referred to Chutter Lall Singh and Others v. 
Shewukram (l). 

(i) 13 Suth. W. K. 285 ; 5 Ben. Law. Rep. 125. 
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Mr. E. Harrison, on the same side, referred to Crockett v. 
Crockett (l); Sabin v. Heape (2). The Courts below adopted the 
converse rule of construction to that laid down in Humberston v. 
Huinberston (3); Spalding v. Shaliner and Others (4). 

Mr. Field , Q.C., and Mr. Doyne , for the Respondent, contended 
that, according to the true construction of the petition, the 
daughters of Ranee Dhuti Kowui 4 either took an absolute joint 
estate, or estates for life with remainder absolutely to the heir of 
the survivor; and that the Appellant purchased only the rights of 
the Ranee , and thereby acquired no title as against the Respon¬ 
dent. Further, there was no evidence of the sale having been 
made under necessity. They referred to Sreemutty Rabutty Dossee 

v. Sibchunder Mullick (5). 


J.C. 

1874 


Mahomed 

Shumsool 

v. 

Shewuk- 

RAM. 


Mr. Leith, Q.C., in reply. 

The judgment of their Lordships was delivered by 


Sir Robert P. Collier:— 

In this case a Hindu widow lady, of the name of Ranee Dhun 
Kowur, in the year 1854 sold an estate to the Defendant by 
a conveyance in which she purported to give him an absolute 
title, what’we should call in this country an estate in fee simple. 
Her grandson, on coming of age a great many years after, brings a 
suit for the purpose of having it declared in his favour that this 
lady bad only the power to grant a life estate, and that after her 
death he was entitled to an estate in remainder. 

The question depends upon the construction of a petition pre¬ 
sented by Roy Hnmarain to the collector in the year 1830, which 
has been treated by both sides in this litigation, and by both 
Courts, as in the nature of a testamentary instrument. The state 
of the family of Roy Hurnarain at the time of his presenting this 
petition was this : There were living only the before-mentioned 
Ranee Dhun Kowur the widow of his son Roy Kalika Per shad and 
her two daughters by that son, Bebee Shitaboo and Bebee Dulafee, 

(1)2 Ph. 553. (3) , p. Wms. 332. 

(2^ 27 Beav. 553. (4) 1 Verr. 301. 

(5) 6 Moore’s Jnd. Ap. Ca. 1. 
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Who at that time (1830) appear to have been unmarried. That 
bHng the statp of the family, Hurnafain makes this, which must 
be now considered as a testamentary instrument. He first recites 
that the property of which he is about to dispose was ancestral 
property; he recites the death of his son RoyKalika Pershad , and 
the death of his own wife, and he recites that the widow of his son, 
Ranee Dhun Koww\ was alive, that she has no heirs except her 
two daughters, Mussuntat Bebee Shitaboo and Bcbee Dularee , her 
daughters by his son, who would be her heirs. He then uses ex¬ 
pressions which, if they stood alone, would, in their Lordships* 
opinion, shew that he intended to make an absolute gift to Ranee 
Dhun I{owm\ I he expressions are these: “ and my wife too died 
before, only Mussuntat Ranee Dhun Rowin' , widow of Roy Ralika 
Pershad, my deceased son above mentioned, who too, excepting 
her two daughters born of her womb, Mussuntat Bebee Shitaboo and 
Bebee Dularee , has no other heirs, is my heir.” And then he 
further goes on to say, except Mussuntat Ranee Dhun Kowur 
aforesaid, none other is nor shall be my heir and malik.” He 
proceeds, however, to again refer to the daughters of Ranee Dhun 
Rowing whom he had before mentioned.it can scarcely be assumed 
without some purpose, for he goes on to say, “Furthermore, to the 
said Mussuntat Ranee , too, these very two daughters named above 
together with their children, who after their marriage may be 
given in blessing to them by God Almighty, are and shall be 
heir and malik.” There is, indeed, another translation of this 
document which has been referred to in another case, but inas¬ 
much as this translation appears to have been agreed to by the 
parties, their Lordships think they must adopt it. 

It has been contended that these latter expressions qualify the 
generality of the former expressions, and that the will, taken as a 
whole, must be construed as intimating the intention of the testator 
that Mussuntat Ranee Dhun Rowur should not take an absolute 
estate, but that she should be succeeded in her estate by her two 
daughters. In other words, that she should take an estate very 
much like the ordinary estate of a Hindu widow. In construing 
the will of a Hindu it is not improper to take into consideration 
what are known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed 
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that a Hindu generally desires that an estate, especially an 
ancestral estate, shall be retained in his family ; and it may be 
assumed that a Hindu knows that, as a general rule, at all events, 
women do not take absolute estates of inheritance which they are 
enabled to alienate. Having reference to these considerations, 
together with the whole of the will, all the expressions of which 
must betaken together without any one being i nsisted upon to 
the exclusion of others, their Lordships are of opinion that the two 
Courts in India , who both substantially agree upon this point, are 
right in construing the intention of the testator to have been that 
the widow of his son should not take an absolute estate which she 
should have power to dispose of absolutely, but that she took an 
estate subject to her daughters succeeding her in that estate; 
whether succeeding her as heirs of herself or succeeding her as 
heirs of the original testator is immaterial. It would appear that 
the testator uses the word “heir ” as signifying the person who is 
to take immediately in succession to another; that he applies it 
to the Ranee as the person who is to take in immediate succession 
to him, and to the two daughters as the persons who are imme¬ 
diately to succeed to the Ranee ; and their Lordships think that, 
viewing the will as a whole, when he uses the expression “ execept 
Mussumat Ranee Dhuti Kowur aforesaid, none other is nor shall 
be my heir and malik,” it may be fairly construed as meaning that 
she shall take a life interest immediately succeeding him without 
that interest being shared by her daughters or by any other 
person. 

On the whole, tffi refore, although undoubtedly there is some 
difficulty in construing this testamentary document, their Lord- 
ships are of opnion that the Indian Courts have been right in 
construing it as not giving an estate of inheritance to the Ranee 
which she was able absolutely to alienate. If that be so, her 
daughters under this will take after her, and the question has been 
raised whether they take as joint tenants or tenants in common. 
The High Court appears to suppose that they would take as joint 
tenants, but inasmuch as one of these daughters died before the 
testator, this question becomes immaterial, because in either case 
the Plaintiff would be the heir and would be entitled to institute 
this action. 


J. C. 
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It follows that the Ranee could not convey to the Defendant, 

who must be taken to have been a bona fide purchaser, having 

paid the full value (althogh he does not appear to have made 

any inquiries as to whether or not the Ranee did possess a power, 

unusual in Hindu ladies, of making a conveyance of an estate in 

fee simple), an estate beyond her own life, and that the Plaintiff 

is entitled to a decree to the effect that after her death the pro- 
perty belongs to him. 


But then comes the question as to what terms this decree in his 
favour shall be subject to. The Court below in India were of 
opinion that he should be entitled to recover the property 
after the Ranees death on payment of the full purchase-money* 
The High Court varied the decree so far as to declare that he 
should be entitled to it upon the payment of a mortgageupon the 
property for Rs. 14,000, which appears to have been an existing 
mortgage at the time of the conveyance in 1854. A further 
question, however, has been raised on the part of the Appellants. 
The Appellants say, that assuming this mortgage to have existed, 
and that there were some debts due at the time of the conveyance 
on the part of the testator, that then the widow would be enabled 
to convey an absolute estate. Their Lordships cannot subscribe 
to the proposition as so stated. They apprehend the law to be 
this: that Ranee Dhun Kowur , who may be considered as very 
much in the position of a Hindu widow, might have sold the 
estate absolutely if it could have been shewn (and the burden of 
shewing this is upon the purchaser) that to convey such an abso¬ 
lute estate was necessary in order to pay the debts of the testator, 
and was for the benefit of his estate generally. In their Lordships* 
opinion there is no such proof whatever in this case. It appears 
that the testator possessed an income of somewhere about a lac 
of rupees, minus the Government revenue of Rs.20,000, leaving 
him an income in round numbers of about ^8000 per annum. He 
is shewn at the time of his death to have owed a certain debt of 
Rs.9000, which was subsequently increased to Rs.22,000, and was 
paid off in another way; therefore we have nothing to do with 
that. He is also shewn to have owed a debt of Rs.l0,000, at 
the time of his death, that is ;6l000. A man with an income of 
/8000 a year is shewn on his death to have owed a sum of /1000, 
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and it is pretended that sixteen years afterwards a necessity arises 
for selling a considerable portion of his real estate, to pay this debt 
of /T000, plus some /*400 which had been subsequently contracted 
by the Ranee . The mere statement of these facts appears alto¬ 
gether to dispose of the contention that this estate could have been 
sold for the necessary purpose of paying the testator’s debts, and 
when we add that both Courts have found that the fact was not 
so their Lordships think it unnecessary further to dwell upon this 
point. 

The only question that remains then is whether the Plain¬ 
tiff is entitled to the decree of the High Court as it stands, or 
whether he is entitled to it without the burden of paying oft the 
Rs.14,000. On the whole their Lordships are of opinion that the 
judgment of the High Court was right; that this mortgage of 
Rs.14,000 subsisting upon the estate at the time of the sale, 
and having been paid by the purchaser, it is equitable that, when 
the Plaintiff reclaims the estate, credit should be given to the pur¬ 
chaser for the payment of the mortgage, which otherwise the 
Plaintiff himself would have to meet. 

For these reasons their Lordships are of opinion that the judg¬ 
ment of the High Court was right, and they will humbly advise 
Her Majesty that both appeals should be dismissed, and that there 
should be no costs. But in order to render the intention of the 
Court more clear, their Lordships will recommend that the follow¬ 
ing words be added to the declaration : “ and to be put in posses¬ 
sion of the said property after the decease of Mussumat Ranee 
Dhun Kowur on payment to the said Defendant of the sum of 
Rs.14,000.*’ 

The Appellant will have his costs of the application for leave 

to enter his cross-appeal paid out of the deposit *, the remainder 
will be repaid to the Appellant’s agents. 

Solicitors for Appellants: Messrs. Watkins & Lattey. 

Solicitor for Respondent : Mr. T. L. Wilson. 
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DHONENDER CHLNDER 

AND Others . 


MOOKERJEE 1 

•••••• J 


Defendants; 


AND 


MUTfY LALL MOOKERJEE and Others . Plaintiffs. 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 

WILLIAM, IN BENGAL. 


Purchase by a Trustee — 1 had equate Consideration. 

J.C.Af., as executor of his father, obtained a decree for Rs. 170,000, and 
held the same in trust as respects one-fifth thereof for the Plaintiffs. Sub¬ 
sequently he took an assignment for the joint benefit of himself and his 
brother S.of the beneficial interest in the Plaintiffs’ share for Rs.sooo, frcm 
A/., one of the executors of the Plaintiffs’ father. The Plaintiffs had derived 
title to their one-fifth share under the will of their father, and subsequently 
obtained a decree for the said Rs.5000 against A/, in an administration suit. 

J. C. A/, was co-executor with Af. of the Plaintiffs’ father, though he was 
said to have renounced. 

In a suit against J.C.Af. to declare the said assignment invalid except as 
a security for the said Rs.5000, and any other sums justly due (Af. and . 9 . 
being made party Defendants) 

Held, that the purchase being for inadequate consideration was invalid, 
and that the share must be restored to the Plaintiffs on the purchase-money 
being returned,in asmuch as J.C.Af. holding the decree in a fiduciary position 
for the Plaintiffs could not purchase the same either for his own benefit, 
or that of himself and his brother jointly. 

Such a suit being against J.C.M. as a purchaser in his own right, is not 
in the nature of a review of the decree against A/., who had been sued as 
executor of the Plaintiff’s father. 

SuMBOO CHTNDER MOOKERJEE, a Hindu inhabitant of 
Calcutta , died in 1836, leaving five sons named as executors and 
residuary legatees in his will dated the 14th of May, J829; that is 
to say, Juggut Chundef , the Respondent Mohes Chundef , Huffish 
Chundef , Pfawn Chun defy and Cally Chundef. There was a sixth 
son, the Appellant Sfeenian Chundef , who was horn after the date 
of the will. 

The two Respondents, Mutty Lall and Behaffy Lall t were 
the sons of Huffish Chundef , deceased, and under their father’s 
will succeeded jointly to his one-fifth share of Sutnhoo Chundef s 
residuary estate. The said Juggut Chundef and the Respondent 

♦ Present SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTA 

gue E. Smith, and sir Robert p Collier. Assessor: Sir Lawrence Peel. 
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Mokes Chunder were named as executors of Hurrish Chunder's 
will,but the Respondent Mohes Chunder alone took out probate of ^74 
the same. The said Juggut Chunder, on the 4th of May, 1853, by mookerjee 
a deed-poll renounced the said executorship. Mookerjee. 

Prawn Chunder Mookerjee died in 1840, intestate, leaving Duk- 
hina Cally Dabee , his only child and heiress. Cally Chunder 
Mookerj ee died in 1838, unmarried and intestate. 

On the 25th of November, 1853, Juggut Chunder Mookerjee 
obtained a decree in the Supreme Court of Calcutta against the 
representatives of one Sib Chunder Mookerjee, his father s bi other, 
for various sums of money amounting in full to the sum of one lac 
and Rs.70,000 ; and in December, 1853, he seized under a writ of 
fieri facias, and advertised for sale, certain real property which 
formed part of Sib Chunder's estate. 

Before the properties so seized were sold, Mohes Chunder Moo¬ 
kerjee agreed to sell to Juggut Chunder Mookerjee, on behalf of 
himself and the Appellant Sreenian Mookerjee , for sicca Rs.5000, 
all the interest of Mohes Chunder Mookerjee in his own right in 
the said decree, and for the like sum of sicca Rs. 5000, all the 
interest of Mohes Chunder Mookerjee, as executor of Hurrish 
Chunder Mookerjee, and for the like sum of sicca Rs.“000, all the 
interest of Sreemutty Dukhina Cally Dabee, the heiress of Prawn 
Chunder Mookerjee, deceased ; and by an indenture dated the 27th 
day of June, 1854, and made between th^ Respondent Mohes 
Chunder Mookerjee of the first part, the said Respondent of the 
second part, Sreemutty Dukhina Cally Dabee of the third part, 

Juggut Chunder Mookerjee of the fourth part, and James Joseph 
Cumin of the fifth part, all the shares or interest of Mohes Chunder 
Mookerjee in his own right, or as executor of Hurrish Chunder 
Mookerjee, and of Sreemutty Cally Dabee,were assigned unto Jug- 
gut Chunder Mookerjee, his executors, administrators and assigns. 

Juggut Chunder at the sheriff’s sale purchased the greater 
portion of the property sold for sums amounting altogether to sicca 
Rs.91,000, and caused the purchase-money to be transferred to the 
levy indorsed on the writ. 

In the month of September, 1857, the Respondents Mutty LaV 
Mookerjee and Beharry Lall Mookerjee, instituted an ordinary suit 
against the Respondent Mohes Chunder Mookerjee for the admini- 

C 2 
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stration of the estate of Hurrish ChunderMookerjee, and obtained 
the common administration decree. The Master made his report 
in the said suit, which was duly confirmed, and thereby found that 
no part of the estate of the said testator was outstanding. The 
estate has been fully administered in that suit. 


On the 30th day of December, 1861, the same Respondents Mutty 
Call Mookerjee and Beharry LaU Mookerjee filed a bill ofcomplaint 
in the Supreme Court against Juggut Chancier Mookerjee , the Re¬ 
spondent MohesChunder Mookerjee , Sreentan Chunder Mookerjee , 
and Sreemutty Dnkhina Cally Dahee, praying (l) that the deed of 
assignment, dated the 23rd day of June, 1854, of the Respondents 
Mutty Lall Mookerjee and Beharry Lall Mookerjee s shares and 
interest in th Q decree for Rs.170,000 might be declared as against 
them invalid and void as an absolute conveyance, and that the 
same might be decreed to stand as a security only for the said 
sum of Rs.5000, and for anything further which might be found 
to be justly due from them to the Defendants; (2.) That Juggut 
Chunder Mookerjee might be declared to have purchased the last- 
named Respondents’share in the zemindaries, talooks, and other 
real estate at the said sheriff’s sale, with the money of and on 
account of the Respondents, and that th* Defendant Sreentan 
Chunder Mookerjee was bound by the trusts for the Respondents 
thereby created, if it should appear he was interested in such 
purchase ; (3.) That it might be declared that Juggut Chunder 
Mookerjee and Sreentan Chunder Mookerjee,\{ he should appear to 
have purchased with notice of the Plaintiffs’ claim, held the Re¬ 
spondents’ share of the unsatisfied balance of the decree, also the 
Respondents’ share in the unsold portions of the estate, and also 
their share of the purchase-money received in respect of the por¬ 
tions sold, in trust for the said Respondents ; (4) That the said 
Respondents might be let in to redeem their share of the talooks, 
zemindaries, and other real property so remaining unsold as afore¬ 
said, on payment of the sum of Rs.5000, and of anything further 
which might be found due to Juggut Chunder Mookerjee and Mohes 
Chnnder Mookerjee, or either of them, and Sreentan Chunder 
Mookerjee , if he should app-ar so entitled on taking the accounts 
thereinafter mentioned; and for consequential relief. 

Juggut Chunder died shortly after the institution of the suit 
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leaving a will whereof the first-named Appellants (some of the 
executors named therein) took out probate, and thereupon the 
suit was duly revived against them. 


J. C. 

1874 


MOOKERJEE 

V . 

On the 21st of December, 1863, by a decree of the High Court Mookerjee. 
(Morgan, J.), affirmed on appeal (Dec. 7, 1864), it was declared 
that the deed of assignment dated the 23rd of June, 1854, ot the 
Respondents' share and interest in the said decree from Mohes 
Chunder Mookerjec to Juggut Chunder Mookerjee , deceased, was 
void as an absolute conveyance ; and it was ordered that the same 
should stand as a security only for the sum of R<=.5000 paid by 
Juggut Chunder Mookcrjee to Mohes Chunder Mookerjee as the 
executor of Hurrish Chunder Mookerjee deceased, and for any 
further sum which upon taking the account thereinafter mentioned 
might be found to be due from the Respondents to the Defendants 
in the revived suit as the representatives of Juggut Chunder 
Mookerjee and to Sreeinan Chunder Mookerjee. 

Mr. Cowie, Q.C., and Mr. Cochrane (Mr. J. E. Woodroffe , with 
them), for the Appellants, contended that no fiduciary relation 
subsisted between Juggut Chunder and the Respondents Miitty 
Lall Mookerjee and Beharry Lall Mookerjee , at the date of Juggut 
Chunder s purchase. He had renounced the executorship of Hur¬ 
rish Chunder s will. The Courts below were wrong in finding 
that there had not been adequate consideration for the purchase. 

On the evidence it was a mere speculation, certain to involve 
extensive litigation, with an uncertain issue and heavy costs. 

Moreover, both the Respondents were of age at the date of the 
assignment in 1854, and as they did not bring their suit until 
1861, they had not used reasonable diligence impeaching the 
purchase and were not entitled to the aid of a Court of Equity. 

Further, this suit could not be maintained against the executors 
of Hurrish Chunder ; for an administration suit against Mohes 
Chunder, the only executor who had proved the will, had been 
brought, and therein the executor had accounted and the assets 
had been duly administered. This suit was in the nature of a 
bill of review of the decree given in the administration suit, or it 

was in the nature of a supplemental bill, or of a bill in aid of 

that decree; and could not therefore be maintained. 

6 
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[The cases and authorities cited by Mr. Cochrane were Harvey 
1874 v. Bradley (l); Green v. Badley (2); Hodson v. Ball (3) ; Par. 

Mookerjee. tington v. Reynolds ( 4); Sheffield v. Duchess of Buckingham- 

Mookerjee. ^ ; Biake v - ^ 05 /^ (6); Bingham v. Dawson (7) ; Co. Litt. 

- lib. 3, c. 8 ; 0 / Australia v. iWas ( 8 ); 7^/or on Evidence 

v°l. § 1503 : King v. Hoare (9); Henderson v. Henderson (10); 
Totntney v. ( 11 ) ; Garland v. Littlewood ( 12 ).] 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 

Sir Barnes Peacock 

This was a suit instituted by the sons of Huffish Chunder 
against Juggut Chunder , and Sreeman Chunder Mookerjee , pray¬ 
ing, amongst other things, that a certain deed of assignment, dated 
the 23rd of June 1854, of the Plaintiff’s shares and interest in a 
certain decree, which had been sold by Mohes Chunder Mookerjee 
to Juggut Chunder Mookerjee , might he declared as against them 
invalid and void as an absolute conveyance, “ and that the said 
assignment might be decreed to stand as a security only for the 
sum of Rs.5000, and for anything further which might be found 
justly due from the Plaintiffs to the Defendants.” Mohes Chun¬ 
der Mookerjee was made a party to the suit, but no relief was 
prayed against him. The ground upon which the bill was framed 
was, that Juggut Chunder who purchased the decree, stood in a 
fiduciary relation to the Plaintiffs, and that he had purchased the 
decree for an inadequate consideration. It appears that Doorga 
Churn Mookerjee was the father of Sib Chunder , SumbooChunder , 
and Ramnarain ; that Doorga Churn Mookerjee was possessed of 
considerable property, and having died, his three sons divided the 
estate. Sutnboo Chunder took a portion of the estate, and Sib 
Chunder covenanted with Sumboo Chunder to discharge all claims 
against the estate of Doorga Churn. A claim was made against 


(1) Law Rep. 4 Eq. 1 j. 

(2) 7 Beav. 274. 

(3) c Ph. 177, 182. 

(4) 4 Drew. 253. 

(5) 1 Atk. 628. 

(6) 2 Ball & Beatty, 461. 


(7) Jac. 243. 

(8) 16 Q. B. 717. 

(9) 13 M. & W. 494. 

(10) 3 Hare, 100. 

(11) 6 Cl. & Fin. H. L. 786. 

(12) 1 Beav. 527. 
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Sumboo Chunder and others, as repersentatives of Doorga Churn, 
and a decree was obtained against them for about two lacs of >»74 
rupees. Sumboo having died, Juggut as one of his executors com- MookerJee 
premised the suit for Rs.80,000, and, as such executor, brought a MOOK£R j EE . 
suit against the respresentatives of Sib Chunder to reco\er that 

amount and other moneys from his estate; and in that suit he 

obtained a decree for one lac and Rs.70,000. That suit was 
brought by Juggut Chunder as the executor of Sumboo Chunder. 

The question is, whether, in that position, and in that character, 
he did not hold a fiduciary relation to the Plaintiffs in the suit. 

Sumboo Chunder died, leaving six sons Juggut Chunder, who is 
the Defendant in this suit, Mohes Chunder, who is also made a 
party to this suit, Hurrish Chunder, Prawn Chunder, Cally Chun¬ 
der, and Sreeman Chunder; but Sumboo Chunder before he died 
mad“ a will, by which he left his property to his five sons. Sree- 

man Chunder was not then born. 

Hurrish Chunder died, leaving the Plaintiffs in the suit his 
heirs, and consequently Juggut Chunder held the decree which he 
recovered against the representatives of Sib Chunder in trust for 
the benefit of himself and his brothers, and as to the share of his 
brother Hurrish Chunder for the benefit of the Plaintiffs. Hurrish 
Chunder appointed Juggut Chunder and Holies Chunder his exe¬ 
cutors; and Mohes Chunder , as one of the executors of Hurrish 
Chunder , sold the interest of Hurrish Chunder s sons to Juggut 
Chunder for the sum of Rs.5000; in other words he sold a fifth 
share of a decree for Rs.170,000 for Rs.5000. The Courts found 
that that was under value, and that an inadequate consideration 
was given by Juggut Chunder to Mohes Chunder for the purchase. 

It is said that Juggut Chunder , as one of the representatives of 
Hurrish Chunder , renounced. Whether he did so renounce, or 
could renounce, appears to be immaterial, provided he held in a 
fiduciary character, as executor of Sumboo Chunder , the share 
which belonged to the Plaintiffs as the sons of Hurrish Chunder. 

It is clear that he held the decree which he recovered as executor 
of Sumboo in trust as to a share for the benefit of the Plaintiffs who 
were the sons of his brother Hurrish. 


Now both Courts have found that no adequate consideration was 
given for the purchase. It therefore appears that th^re was a sale 
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of the interest of the Plaintiffs for an insufficient consideration to 
1874 J u && u t Cltunder , who held in a fiduciary character for them. 
Mookerjee According t0 the rules of equity, that sale cannot stand as an ab- 

Mookerjee. soIute sale ’ but Juggut Chancier is bound to return the share of the 

Plaintiffs in that estate upon receiving back the purchase-money 
which he gave for it. 


The youngest son of Sumboo, Sreeman Chunder , was also made 
a Defendant in the suit. Sreeman Chunder is said to have been 
a party to the purchase by Juggut Chunder. He says that Juggut 
Chunder purchased the decree for the benefit of himself and 
Sreeman Chunder jointly. But if Juggut Chunder , holding the 
decree in a fiduciary position, could not purchase it for himself, 
could Sreeman Chunder employ Juggut Chunder , who held the 
decree in a fiduciary position, to purchase that decree for the 
benefit of himself and Sreeman Chunder jointly ? It appears to 
their Lordships that the same objection would apply to Juggut 
Chunder's purchasing for himself and Sreeman jointly as there 
would be to his purchasing for himself alone. One of the reasons 
for setting aside transactions such as this, is, that the purchaser is 
presumed from his position to have better means than the vendor 
has of ascertaining the value of the property purchased. Well, 
then, if a person, knowing that another holds a fiduciary position, 
and has a better knowledge of the value than the vendor, employs - 
that person to purchase for him, and the trustee purchases 
secretly in his own name for the benefit of that other, it appears 
to their Lordships that the sale is equally invalid against the 
person for whose benefit it is purchased by the trustee as it would 
be against the trustee himself; therefore it was not necessary in 
the suit to file a bill to set aside the sale merely as to half the 
estate as against Juggut Chunder , and to allow it to stand as to 
the other half for the benefit of Sreeman Chunder. If it became 
necessary to investigate the evidence, there does not seem to be 
sufficient to shew that Sreeman Chunder actually advanced any 
part of the purchase-money, or was really interested in the 
purchase. 

The decree having been obtained by Juggut Chunder , the pro¬ 
perty of Sib Chunder's representatives was put up for sale by the 
sheriff in execution, and a portion of the property so put up was 
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purchased under the decree, but Juggut Chunder did not actually J- c * 
pay money for the property which he so purchased. The price of i «74 

that portion of the property which was sold in execution of the M00 kkkJee 

decree was credited to the decree, and only the balance remained MQ0 * ERjEE 

due. Then Juggut Chunder held the balance of the decree, and - 

also the property which he had purchased and paid for with the 
other portion of the decree, in trust as to one-fifth share for the 
benefit of the Plaintiffs, It was shewn that Juggut Chunder re¬ 
sold portions of the property which he purchased at the sale under 
the decree for very much larger sums of money than ihose for 
which he purchased them. Both the Lower Courts found, as a 
fact, that the Rs.5000 which Juggut Chunder paid as the purchase- 
money of the share of the Plaintiffs was an inadequate considera¬ 
tion. Their Lordships would not disturb the finding on the 
question of value unless there was the clearest evidence to satisfy 
them that an adequate consideration was given for the property ; 
but, so far from that appearing to be the case, their Lordships are 
satisfied that the Lower Courts came to a right conclusion in 
finding that there was an inadequate consideration. 


Then it is contended that this suit cannot be maintained, inas¬ 
much as a suit had been brought against Mohes Chunder , as one of 
the executors of Hurrish Chunder , for administration of the assets 
of his estate ; and it is said that this suit is in the nature of a bill 
of review of the decree which was given in that suit, or that it is 
in the nature of a supplemental bill, or of a bill in aid of that de¬ 
cree. But it appears to their Lordships most clearly that that is 
not so, when they come to look at the nature of the two suits. 
The administration summons, which may be treated as a suit, was 
to compel Mohes Chunder to account for the moneys which he had 
received as executor of Hurrish Chunder. It is true that in the 
affidavit, and also in the petition which was filed in order to obtain 
that summons, it was alleged that Mohes Chunder , as the executor 
of the will of Hurrish Chunder , “ had relinquished all claims to 
the decree for Rs. 170,000 by executing the said deed of assign¬ 
ment for the sum of Company’s Rs. 5000 only, and thereby had 
occasioned a loss to the Plaintiffs of the balance of Company’s 
Rs. 23,333.” That was alleged in the petition; but it is clear 
that under a summons for an administration of the assets of an 
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' 6State the executor c ° uld be charged with negligence and wilful 

>874 default. Accordingly the order which was made under that peti- 

Mookerjee tl0n refe rnng the matter to the Master did not direct the Mastrr 
Mookerjee. lnc I u ' re as t° whether more could have been made by Mohes 

- Chunder if he had not been guilty of wilful default, but merely to 

take an account of the assets which he had received; and that is all 
that the Master did. He found what Mohes Chunder had received, 
and stated that there was a small balance due from him to the 
estate ; but he did not enter at all into the question of whether 
Mohes Chunder- had committed waste; nor could he, under the 
order which was made by the Court, have entered into that ques¬ 
tion. When the matter was brought before the first Court, Mr. 
Justice Morgan says, “ One point made by the Defendants is that 
the same points have been raised by an administration summons 
by the present Plaintiffs against the executor. The Master, how¬ 
ever, properly declined to enter on an investigation of this matter;” 
and the master never did, nor did Mr. Justice Levinge who made 
the order, direct the Master to enter into such an investigation. 

He could not and did not make such an order, and the matter 
never came before the Master at all. 


Well, then, assuming that Mohes Chunder has been decreed to 
account for the Rs.5000 which he had received from Juggut as the 
purchase-money of the estate, that circumstance would be not 
reason why the heirs of Hurrish Chunder should not have the pur¬ 
chase made by Juggut Chunder set aside upon returning the 
amount to him. The two causes of action are quite different 
The present suit is not in the nature of a review of the decree 
which has been made against Mohes Chunder. It is a suit against 
Juggut Chunder as a purchaser in his own right, and not as exe¬ 
cutor of Hurrish Chunder. The other suit was against Mohes 

Chunder, to account for what he had received as executor of Hur- 
risk Chunder \ 


It appears, therefore, to their Lordships that the Lower Court 
was right in declaring that the points raised by the administration 

summons and the order and the reference to the Master did not 

preclude the Plaintiffs from bringing this suit against Juggut 
Chunder. It is true that Mohes Chunder was made a party to the 
present suit, but whether it was necessary or not is immaterial. 
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Possibly this decree might have been obtained against Juggut 
Chunder without making Mohes a party ; but Mohes did not object 
to being made a party, and he does not appeal in this case. He 
is made a Respondent in this suit; he is not an Appellant. 


J.C. 

1874 

MOOKERJEE 

v. 

MOOKERJEE. 


Their Lordships do not repudiate the authority of any of the 


cases which were cited by Mr. Cochrane. Admitting them to 


their fullest extent they are not applicable to the present case. 


Mr. Justice Norman says, “ I see no reason why an account 
should not be taken against one executor on one principle and 
against another in respect of a separate wrong committed by 
him or separate relief sought against him.” It appears to theii 
Lordships that that remark is not applicable to the case, they 
have already pointed out that this is not a suit against Juggut 
Chunder as executor of Hurrish Chunder^ nor for a wrong com¬ 
mitted by him in that capacity. The relief to which the Plaintiffs 
are entitled is upon the ground that the purchase which Juggut 
Chunder made was invalid, not because he was executor of Hur¬ 
rish Chunder , but because he was executor of Sumboo Chunder , 
and as such executor held, for the benefit of Hurrish Chunder s 
heirs, the share which he purchased from Mohes Chunder as 
executor of Hurrish Chunder. 


Under these circumstances their Lordships think that the 
Lower Courts came to a right decision, and they will therefore 
humbly recommend Her Majesty that the decree of the High 
Court be affirmed. As there is no party appearing on the other 
side, it will be without costs. 


Solicitors for the Appellants : Messrs. Robinson & Preston. 
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Re-formation of submerged Land. 

Where land which has been submerged re-forms and is indentified as 
having formed part (even by accretion) of a particular estate, the owner of 
that estate is entitled to it. 

Lofez v. Mud dun Mohun Thakoor (1) approved. 

APPEAL from a judgment of the High Court (June 4, 1866) 
^ dismissing these Appellants’ appeal from two judgments 
(September, 20, It 65), passsed on remand by the Judge of Pat/ia, 
by which these Appellants’ suit had been dismissed. 

The Appellants who claimed as proprietors of mouzah Muteor , 
in pergunnah Bala gut ch , in the district of Tirhoot , sued the Re¬ 
spondents on the 10th of October, 1863, to establish their right to, 
and to recover possession of 2551 beegahs of “ dearah barava ” 
alluvial land of the River Ganges. They alleged that the lands 
in dispute having been “cut away by the River Ganges had 
re-formed on its northern side, and in the years 1231 and 1241 
Fuslee were settled by Government ” with them under the pro¬ 
visions of Reg. XI. of 1825 as part and parcel of mouzah Muteor 4 ; 
and that they retained possession of the said lands up to April 
1856, when they were finally dispossessed by order of the Sessions 
Judge of Tirhoot. The Respondents contended that the lands 
were a portion of a large dearah, always known by the name of 
Ramnugguf dearah, the whole of which was their property, and 
had been for a longer time than twelve years previously to the suit 
in the exclusive possession of themselves and their predecessors 
in title as part and parcel of their permanently settled zemindary 

0 Present :— SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 
E. Smith, and Sir Robert P. Collier. Assessor: sir Lawrence Peel. 


IlURSUflAI SINGH and Others.Plaintiffs; 

AND 

S\LD LOOIF ALI KHAN. Defendants. 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 

WILLIAM, IN BENGAL. 


(1; 13 Moore, Ind. App. Ca. 467. 
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of mouzah Ramnuggur ; that the dearah, including the lands in J- c - 

suit, after having been settled with the Respondents’ predeces- 1874 

sors, became cut oft from the main land of the Ramnuggur estate hursuhai 
by a sudden change in the course of the river, which left the dearah Singh 

extant in its original shape and form; and that the same with the Syud Lootf 
tollahs upon it remained in the possession of the Respondents* AL1 KH AN - 
’ predecessors; and that after proceedings taken under Act IV. of 
1840, they were eventully confirmed in possession by the said 
order of April, 1856. They further pleaded that said lands, after 
the settlement relied on by the Appellants, had been abandoned 
by them and surrendered to the Government in Fuslee 1247 
(a.D. 1853-4). 

The Judge of Patna , on the 24th of June, 1864, as the result 
of a local investigation conducted by himself, held that the lands 
in suit, or a great portion of them, occupied the site of lands which 
had been settled with the Appellants, and that therefore in ac¬ 
cordance with a decision Romanauth Thakoor v. Chutidernarain 
Chuckefbutty (l), the Appellants were entitled to them, notwith¬ 
standing the changes which had after the settlement with Appel¬ 
lants taken place in the channels of the Ganges , which had flowed 
in different channels at different times between Tirhoot and 
Patna , and he accordingly directed a further inquiry to ascertain 

1 

what exact area of the lands in suit had been included in the 
Appellants’ settlement. 

The High Court (June 27, 1865), on the authority of a sub¬ 
sequent decision of a Full Bench (2) to which the correctness of 
the decision relied upon by the Judge had been referred and which 
had overruled it, remanded the case to the Judge “ to re-try and 
. re-decide it with reference to the precedent last referred to.” 

The Judge (September 20, 1 865), without going again into the 
facts, his finding upon which he considered not to have been dis¬ 
turbed, dismissed the suit of the Appellants on the ground that 
the lands in suit, though “ no doubt on the site of the lands de¬ 
stroyed” of these Appellants, had not re-formed as a gradual 
accretion to their estate, from which at the time of re-formation 
they were separated by a large body of navigable water. 

(1) Marshall’s Rep. 136. 

(2) Kattemonce Dossee v. Raneetnohinee Dabee , 3 Suth. W. R. 5 i 
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J ' L- An a PP° al from this judgment by the Appellants was dismissed 
1874 by the High Court on the 4th of June, 1866. 

Singh Doyne (Mr. C. Arathoon with him), on behalf of the Appel- 

Syu/lootf lantS ’ referred t0 Lopez v.MuddunMohun Thakoor (l), which dis- 
Ali Khan. se nted from the ruling of the Full Bench above referred to, and re¬ 
ported at 3 Suth. W. R. p. 51. Without seeking to disturb any 
of the Judge’s findings upon the facts, he submitted that the facts 
as found were governed by the Privy Council decision cited; and 
that as the lands in suit had been clearly identified as originally 
forming part of mouzah Muteor, however closely to mouzah Ram- 
nuggur they might have re-formed, they belonged to the Muteor 
estate, and the Appellants were entitled to recover them, not as an 
accretion but as an integral part of their settled lands. He also 
referred to Romanauth Thakoor v. Chundernarain Chow dry ( 2 ) 
and to Musst. Inam Bandi v. Hurgovind Ghose (3), and Nogender 

Chunder Ghose v. Mahomed Esof (4), and was stopped by their 
Lordships. 


Mr. Leith , Q.C., and Mr./. D. Bell, for the Respondents, ad¬ 
mitted that the cases subsequent to the Full Bench decision (5) 
were strongly against them, but contended that if the evidence 
(the leading facts of which they recapitulated) were reconsidered 
it would appear that the lands in suit were originally an integral 
part of mouzah Ramnuggur and not of mouzah Muteor, and that 
the view taken by the Courts below that the lands had subse¬ 
quently accreted to Ramnuggur was erroneous. [Sir Montague 
E. SMITH : Assuming the outline of the facts as stated by you 
to be correct, it would be hopeless in the face of the adverse 
decisions of the Courts below, to re-open the evidence with the 
view suggested.] The rights of riparian proprietors are settled 
by statutory law. Some of the lands in suit had only been tem¬ 
porarily settled with the Appellants, having themselves originally 
accreted to their estate. It lay upon the Appellants to prove 
that their proprietary right to the whole was established. When 
surveyed in 1851 it was an island, and therefore belonged to 


(1) 13 Moore, Ind. App. Ca. 467, 
473; 5 B. L. R. 521. 

(2) Marshall’* Rep. 136. 

Q£ l 




'^• T V- i‘iRY 

SUV OF KA50 


(3) 4 Moore, Ind. App. Ca. 403. 

(4) 10 B. L. R. 406. 

( 5 ) 3 Suth. W. R. p.51. 
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the government. [Sir Barnes Peacock The land originally 
belonged to a particular estate, and then was submerged; the 
mere fact that it reappeared as an island would not transfer it to 
the Government. It was the Appellants’ estate, subject to the 
assessment of Government revenue.] 


J.C. 

1874 

Hursuhai 

Singh 

V. 

Syud LOOTF 
Ali Khan. 


The judgment of their Lordships was delivered without calling 
upon the Appellants’ counsel for a reply, by 


# 

Sir Montague E. Smith 


Their Lordships, considering the turn that the argument has 
taken, do not think it necessary to go at any length into this 
case. The suit was brought by the Appellants, the proprietors 
of mouzah Muteor, in Tirhoot , against the Respondents, the pro¬ 
prietors of mouzah Ramnuggur >to recover the possession of a large 
quantity of land which had been submerged by the River Ganges. 
It appears that the river flowed between the estates of the Plain¬ 
tiffs and the Defendants, and in its course between the two 
estates there were from time to time various changes. There 
were two or three defined channels, which at times the river 
overflowed, and formed a pool or lake. The land which is the 
subject of the present suit was submerged, and when it first 
became free from water and reappeared, it adhered to and ad¬ 
joined the estate of Ramnuggur , and pritna facie the accretion 
was to that estate, but upon an inquiry made by the Judge of 
Patna , who went to the spot, heard evidence, and took great pains 
to survey the district, he came to the conclusion that the submerg¬ 
ed land although it had re-formed close to mouzah Ramnuggur , 
was, in point of fact, land which belonged to mouzah Muteor , and 
that there were means by which he could identify, and did identify, 
the land as having been, before its diluviation,part of that mouzah. 
He found those facts, and applying the law as he understood it to 
the facts, namely, that when submerged land can be identified 
upon its reappearance as belonging to a particular estate, the pro¬ 
prietor of that estate is entitled to it because in truth he had 
never lost the land, the land was always his, and the difficulty of 
identification being removed by evidence—the land being in fact 
identified—there was no reason why the property should not be 
regained by him. He acted upon this principle of law, which 
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had been at that time affirmed by the High Court of Calcutta in 
1874 a case in which Sir Barnes Peacock, with two other Judges, had 
Hursuhai ^ ven the judgment. That, however, was the judgment of a 
Sm GH Division Bench ; and the High Court, upon appeal in the present 
Syud Lootf suit, decided that they were bound by a subsequent decision of 
ALMKhan. a f u jj bench of the High Court, which had come to a contrary 

conclusion, and had held that land which reappeared under cir¬ 
cumstances like the present must be held to belong to the pro¬ 
prietor of the estate to which if had apparently accreted; and 
they remanded the cause to the Judge of Patna , who, without 
altering his finding on the facts, decided according to this view 
of the law, and his judgment was, as might be expected, upheld 
by the High Court, in the judgment now under appeal, on the 
case again coming before it upon the appeal of the present Appel¬ 
lants. 


The question of law involved in these decisions, which is a very 
important one, was brought before this Committee, in a case of 
Lopez v. Mud dun Mohun Thakoor { 1), in which the principles 
which should govern cases of this description were very fully 
discussed and elucidated, with the result that it was laid down by 
the authority of this Committee that where land which has been 
submerged re-forms, and can be identified as having formed part of 
a particular estate, the owner of that estate is entitled to it. It 
is admitted by Mr. Leith , the counsel for the Respondents, that 
the authority of this case, and others which have followed it before 
this Committee, cannot be disputed. Their Lordships think the 
principles laid down in those cases are perfectly correct, and are 
distinctly applicable to the present; and that, if the facts are 
to be taken as they were found by Mr. Justice Atislie , the judg¬ 
ment below must be reversed. Their Lordships, for the reasons 
they gave during the argument, think it is impossible those facts 
could be disputed with any eJlect at their bar, and therefore both 
law and fact are in favour of the Appellants. 

Mr. Leith endeavoured to distinguish between the lands which 
were the permanently settled lands of Muteor and some lands 
which had been in themselves an accretion,and which were tempo¬ 
rarily settled only with the proprietor of Muteor. Their Lordships 


(1) 13 Moore, Ind. App. Ca. 467. 
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I c 

think, however, that this distinction cannot prevail. There is 
evidence from which it may be presumed that those lands accreted 1874 
to the estate of Muteor , and it may be inferred from the mode of hursuhai 
accretion that the Government settled with the proprietor upon ^ngh 
the ground that they had so accreted, and therefore that he was Syud^Lootf 

entitled to the settlement. - 


On these grounds their Lordships think that the judgment of 
the High Court must be reversed, and they also think that the 
decree originally made by the Judge of Patna before the remand 
is the correct decree. They find there is no formal petition of 
appeal against the decree of the High Court which remanded 
the suit, but this judgment ought not to be allowed to stand 
in the way of the proper decree to be made in the cause, and 
will be nullified by the course their Lordships propose to take, 
viz., humbly to advise Her Majesty to reverse the judgment of 
the High Court now under appeal, and the second judgment 
of the Zillah Judge, and to direct a decree to be made in the 
suit to the eflect of the original decree of the Zillah Judge. The 
Respondents must pay the costs of the litigation in India , and of 


this appeal. 


Attorney for the Appellants: Mr. T. L. Wilson. 
Attorneys for the Respondents : Messrs. Henderson. 
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Practice Report under s. 181. Act VIII. of i 8 S9 - Ot / eetione . 

Where a report, or supplemental report, has been made by Commissioners, 
to whom accounts have been referred for investigation under Act VIII. of 

18s 9 sect. tSr, the Privy Council will not entertain any objections thereto 

which have neither been brought to the notice of the First Court nor made 
in any of the grounds of appeal in the Courts in India. 

^ 1NGEEE KESREEMULL > on the 26 th of January, 1863, 
sued the Appellants in the Court of the Assistant Commissioner 

of Ajmere, in order to recover the sum of Rs. 178,251 as the 
balance of a partnership account between the Appellants and one 
Baghmall, the father of Kesreemull, and due by them (in the 
words of the plaint) “ in accordance with the account detailed 
below, the balance struck in a chowpaniah, or memorandum of 
accounts, from the 25th of October, 1851, to the 1 st of February, 
1856, and the deed of partnership in the firm, dated the 29th of 
November, 1841.” The issues recorded were— 1 . Whether the 
claim was within the Statute of Limitations. 2 . Whether Bagh- 
tnall had partnership as alleged. 3. Besides partnership, were there 
any other transactions between Baghmall, Kesreemull, and the 
Appellants. The account-books of the firm were then'produced, 
and on the 2nd of June, 1863, the Court appointed three Com¬ 
missioners, under sect. 181 of Act VIII. of 1859, to examine inter 
alia the accounts of both parties from 1841-2 to 1851-2, which 
were described as enormously voluminous, and to report how much 

of the interest, principal, and profits was due to Kesreemull from 
the Appellants. 

* Present: SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith, and Sir Robert p. Collier. 


SETHS GUJMULL, JEITHMULL, and THAN- ) 

MULL. £ Defendants 


AND 


MUSSUMAT CHAHEE KOWAR and another Plaintiffs. 

ON APPEAL FROM THE COURT OF THE COMMISSIONER OF 

ajmere and MHAIRWARRA. 
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The issue of limitation was decided in favour of Kesreemull and 
on the 10th of January, 1865, the report of the Commissioners was 
filed, which on the 18th of January was read out to the parlies 
and their pleaders, and a period of one month was allowed to 
submit objections. 


J.C. 

1874 


Seths 

Gujmull, 

JEITHMULL, 
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The report was to the effect that the Appellants had received 
Rs. 25,500 and Rs.17,312, and that “the Plaintiff’s partnership was 
proved and admitted of no doubt at all;” that the account due from 
the Appellants up to the 25th of October, 1851, was Rs.75,025, 
and that interest and profits should in future be calculated in 
accordance with the usage of bankers ; and that a sum of Rs.310 
had been paid by the Appellants. 


V. 

Mussumat 

Chahee 

Kowar. 


Kesreemull and the Appellants respectively filed objections to 
the report, and on the 17th of April, 1865, additional inquiries 
were directed to the Commissioners, who made a supplemental 
report, and found the sums due to Kesreemull for subsequent 
interest and share of profits accrued since the 25th of October, 
1851, were Rs.8467 and Rs.48,789, and that the total amount due 
to him was Rs.129,899. 

Kesreemull died on the 21st of June, 1865, leaving the Respon¬ 
dents, his widow and son, him surviving, by whom the suit was 
revived. 

On the 25th of July, 1865, the Assistant Commissioner decreed 
in favour of the Respondents for Rs.138,855, with costs in propor¬ 
tion to the decree. The increase of the amount for which judg¬ 
ment was given over the amount found due by the Commissioners 
was occasioned by the Court having decided certain objections of 
the Respondents to the report of the Commissioners in their 
favour. No objections were taken by the Appellants. 

On the 30th of September, 1867, the Deputy Commissioner 
reversed the decree on the ground that the suit was barred by 
limitation, but the Commissioner, on the 2nd of May, 1868, restor¬ 
ed the decree of the Court of first instance. 


Mr. Cowie , Q.C., and Mr. Edgar Hyde, for the Appellants, ob¬ 
jected to the report of the Commissioners that throughout the 
accounts as made up by them they had credited the Respondents 
twice over with the same items, viz, of interest and compound 

D 2 
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interest upon the sums due, once under the name of interest, and 
again under the name of profits. 

Mr. JW«,. Q.C., and Mr. Horace Dav„o bjected u» Re- 

.pendents being called upon ,o meet any objections a, Ibis late 
age of the l.tgation to the Commissioners’ report. The objection 
now taken was not mad. m the Court of the Deputy Commissioner 
nor in appeal from him to the commissioner; and they were not 
prepared with the materials which would enable them to give the 

rt’clTtst:,'.'’;:' r,a " y rc,,mred ' sho “ ,d have b '“ 

jThey referred to sects. ISO and 181 of the Cm/ Precede 


The judgment of their Lordships was 


delivered 



Sir Barnes Peacock 


before tK f- a Quezon involving partnership accounts came 
before the F,rs.Court, that of the Assistant Commissioner. The 

Court referred the investigation of the accounts to Commissioners, 

under sect. 181 of Act VIII. of 1859. Upon that the commissioners 

made a report. Objections were taken to that report by the De- 

endant. and the Commissioners made a reply to those objections. 

he Court sent the matter again to the Commissioners for further 

investigation, and the Commissioners made a supplemental report. 

No objections were taken by the Defendants to the supplemental 

report. It appears clear that this objection, which Mr. Cowic has 

now raised on the part of the Defendants, was not raised before the 

st Court ^ the objections to the first report of the Commis¬ 


sioners. It was certainly not taken by way of objection to the 
second report, inasmuch as no objections were taken to it ; and it 
does not appear that the matter was ever called to the attention of 
the first Court, orally, when the case came befor it. 

Their Lordships do not think it necessary to lay it down as an 
absolute rule of law that no objection can be taken to the report 
orally, unless the parties have taken formal exceptions in the way 
in which exceptions are now taken to a Judge’s certificate in this 
country, But they are of opinion that, at least, the attention of 
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the Court ought to be called to the objections. Sect. 181 enacts 
that the proceedings of the Commissioners to whom the accounts 
are referred for report shall be received in evidence in the case, 
unless the Court shall have reason to be dissatisfied, in which case 
the Court shall make such further inquiry as may be requisite. 
Now, if the attention of the first Court had been called to this 
particular point which is raised by the learned counsel for the 
Defendants, the first Court would have entered into an investiga¬ 
tion to see whether theie was really any substance in the objec¬ 
tion, and if they had entertained anv doubt upon the point, they 
could have referred the matter back to the Commissioners for a 
report as to whether the objection did apply, and then they would 
have received the answer of the Commissioners. But nothing of 
the kind occurred. The attention of the Court never appears to 
have been called to the objection, and the Court acted upon the 
report of the Commissioners, in the absence of any such objection 
being raised. Upon that there was an app-al to the next Court* 
namely, to the Deputy Commissioner. The objection not having 
been raised before the first Court, it appears also that no objection 
was taken by way of appeal to the second Court upon the point- 
It was admitted by the learned counsel for the Defendant that the 
grounds of appeal from the Assistant Commissioner to the De¬ 
puty Commissioner did not include the point which is now made ; 
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subsequently, however, he called their Lordships’ attention to the 
sixth reason of appeal, first, second, and third paragraphs. Their 
Lordships have carefully examined those grounds of appeal, and 
it appears to them that they do not include the objection which 
has been taken. Their Lordships, therefore, think that the point 
is not now open for discussion, and, consequently, that the decision 
of the Commissioner upon the final appeal was correct. 


Under these circumstances, they will humbly recommend Her 
Majesty to confirm the decision of the Commissioner, and to 
dismiss this appeal, with costs. 


Solicitor for the Appellants : Mr. Saunders. 

Solicitors for the Respondents : Messrs. Ellis & Ellis. 
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SIRDAR BHAGWAN SINGH 

AND 


Plaintiff ; 


THE SECRETARY OF STATE FOR INDIA ) 

IN COUNCIL. j Defendant. 


ON appeal FROM the chief court of the punjaub. 


Acts of Sta te — Jtirisdiction. 

W here an estate is seized by the Crown by its right of conquest, and not 

by virtue of any legal title, such seizure must be regarded as an act of state 

and is not liable to be questioned in a municipal Court. 

Secretary of State for India in Council v. Kamachce Boye S ah aba (1) 
followed. 

T 

I HE facts of this case fully appear in the judgment of their 
Lordships. 

The suit in which the appeal arose was commenced in the Court 
of the Extra Assistant-Commissioner of Amritsar on the 3rd of 

July, 1865, by the Appellant against the Respondent, to assert the 

proprietary right to a certain rakh, or grass preserve, in the 
Amritsar district, known as the Rakh Nag , which consists of 
about 1200 beegahs of land. 

The plaint stated that the grass preserve in question was ac¬ 
quired by the Jemadar Khusal Singh, the Appellant’s father ; that 
on his death it passed to Kishen Singh, the Appellant’s elder 
brother; and that on his death the Appellant was entitled to 
succeed, but that, as he was a minor at the time, the property was 
occupied by his guardian, Rajah Teja Singh in his own name, and 
that it so continued till the death of the latter in 1863. The Go¬ 
vernment then took possession of the land. 

Eventually the case came before the Chief Court of the Punjaub, 
which thus stated the question at issue between the parties to this 
suit :— 

The Plaintiff, Sirdar Bhagwan Singh, sues to establish his 
proprietary title to Rakh Nag, Zillah Umritsur. 


* Present SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith and Sir Robert p. Collier. Assessor: Sir Lawrence Peel. 


(1)7 Moore’s Ind. Ap. Ca. 476. 
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“ He contends that Jemadar Khushal Singh , his father, upwards J. C. 
of fifty years ago, received from Maharajah Ranjeet Singh , pro- ,874 
prietary rights in this rakh, and was allowed by him to hold it g IRDAR 
revenue free; t.e., free from any demand on the part of the Sikh Bhagwan 
Government ; that Kishcn Singh , his father s eldest son, succeeded 
to the property on the death of his father, and when Kishcn Singh ^ cl g^ A ^g Y 
died in battle in I 846 , Rajah Teja Singh took possession as his, for India. 
Plaintiff’s guardian ; that in point of fact the property in suit is 
not a rakh, but an estate more or less under cultivation ; that the 
British Government did not confiscate the rights of the proprietor 
but in 1852 permitted Rajah Teja Singh , his guardian, to hold it 
revenue free from the term of his life; that the British Government 
never intended to and did not confiscate private rights, but only 
the property of the Sikh State. 

“ Mr. Plowden , on the part of the Secretary of State for India , 
contends : first, that the British Government, on the annexation 
of the Punjauby took absolute possession to the exclusion of the 
rights of all claimants of the land in suit, with numerous other 
lands of a similar description, and that such act of the British 
Government as a conquering power is an act of state that cannot 
be questioned in the Civil Courts; secondly, thal in point of fact 
no one ever asserted or thought of proprietary rights in this rakh ; 
that the Sikh Government granted the land to the grantee for 
certain purposes, and could have resumed it at any time; that the 
rakh in fact belonged to the Sikh State, and that all such pro¬ 
perty was taken possession of by the British Government, and it 
was only by an act of grace on the part of the British Government 
that the rakh was given up to Rajah Teja Singh for his life. 

“ The substantial point in issue is,whether the taking possession 
of the property in suit immediately after the annexation of the 
Punjaub is not such an act of state and sovereign authority as 
cannot be questioned or inquired into by a Civil Court.” 


Mr. Leith, Q.C.. and Mr. Doyne t for the Appellant, contended 
that the seizure of the rakh was not an act of state or of con¬ 
quest, and that the case was entirely one for the cognisance of 
the Civil Courts, and should be remanded for evidence as to the 
terms of the original grant by the Maharajah, and as to the nature 
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J - L of the Appellant’s rights thereunder. They referred to Secretary 
1874 of State for India v. Kamachee Boye Sahaba ( l); Forester v. 

Sirdar Secretary of State (2). 

Bhagwan 

Singh Mr. Forsyth, Q.C., and Mr. A7.Z). Chalmers , for the Respondent, 

of C StYte Y cont . endedthatthe esta * e in question belonged to the Government 
for India right of conquest, and that no question of title could be raised 

as between the Appellant and the Government cognisable by a 
Civil Court. The seizure was an act of state. In addition to 
the cases before the Privy Council, referred to by the Appellants, 
they cited Buron v. Denman (3), and referred to the effect of the 
Piinjauh Civil Code. [Sir L. Peel :— If it turns out that the 
resumption was not an act of state, the whole question is open, 
and the interpretation of the Code is matter for a Civil Court on 
remand.] The Appellant s evidence is complete on the record, 
and no prima facie case is made out. 


Mr. Doyne , in reply, contended that having regard to the pro¬ 
clamation, orders, and other proceedings of the Government they 
did not intend to interfere with the Appellant’s rights, whatever 
they were, by sovereign authority. They had in fact in their 
mode of dealing with the property recognised the existence of 
some right in the Appellant. [Sir Montague E. Smith You 
accepted that dealing at the time as a matter of concession, and 
now you want to try it as a matter of right.] 


The judgment of their Lordships was delivered by 


Sir Robert P. Collier 

This was a suit brought against the Secretary of State for India 
to recover possession of a certain rakh or piece of grass land 
situated in the Punjaab . The case of the Plaintiff was, that this 
rakh had been granted by the Maharajah Runjeet Singh , at that 
time the sovereign of the territory, to his father. It was a piece 
of grass land held rent free for the purpose, chiefly, of supplying 
fodder to a contingent of cavalry which the owner was bound to 
supply for the service of the Government. The Plaintiff alleged 

(i) 7 Moore’s Ind. Ap. Ca. 476. 

(2) 12 Beng.L. R. 120, (3) 2 Exch. 167. 
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that upon the death of his father this estate devolved by inheri¬ 
tance upon his brother, who was killed at the battle of Ferozepore 
in arms against the British troops. It appeared further by the 
Plaintiff's case that upon the death of his elder brother, one Rajah 
Teja Singh , who appears to have been his uncle, took possession 
of it, and that a grant of it was made by British Government 
after the conquest of the territory to Rajah Teja Singh for his 
life. The Plaintiff alleged, but did not prove, that Teja Singh 
was his guardian. Whether Teja Singh was his guardian or not, 
it is manifest that this rakh was not granted by the Government 
of India to Teja Singh in the capacity of guardian of the Plaintiff 
nor did Teja Singh accept it as such. On the contrary it appears 
that the title of Teja Singh was adverse to the Plaintiff, and 
would, if it were a good one, devolve on the heir of Teja Singh, 

who is not the Plaintiff, the Plaintiff claiming through his elder 

brother. On the case coming, as it did in the first instance, 
before the Deputy Commissioner, the Goverenmnt put in a plea 
of which the following is an extract “ It is also contended on 
behalf of the Government that if the jurisdiction of the Civil 
Courts be not barred on the preceding grounds, it must be con¬ 
sidered as barred on the ground that the rakh was taken posses¬ 
sion of by the British Government as an act of state at annexation* 
and that as such, on the authority of the cases quoted in the 
Wagentreiber and Saliq Rani and Devi Singh cases, is not cogni¬ 
zable by the Civil Courts.’’ 
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It has been argued on the part of the Appellant that this case 
of the Government was not put forward by their pleader in the 
first instance, and it would appear that at all events it was not 
distinctly put forward. But that becomes immaterial, inasmuch 
as before the judgment it was distinctly stated in the plea, and an 
issue was raised upon this very plea. The Commissioner finds the 
plea of the Government to be proved. The material part of his 
finding is in these terms :—“ This evidence appears to the Court 
sufficient on examination to prove that the Government in the 
person of the late Sir Henry Lawrence , in the exercise of the 
rights of conquest and as an act of state, considered the question 
of the Rakh Nag about which this suit is brought, and proceeded 
to dispose of it in the plenitude of its potency as best it pleased.’, 




INDIAN APPEALS. [L.ft. 


h C. An appeal was preferred against this judgment to the Chief Court 
^74 of the Punjaub, and there two Judges confirmed the judgment of 
Sirdar the Gourt below. They say :—“ It is impossible to suppose that 
B SmoH N the Brit ' Sh Governmen t at the time of the annexation intended 
. t0 g ' Ve a legal right of redres s to anyone who thought himself 
of State" wron 6 ed b V the seizure of property at that time. Whatever 
forIndia. seizures were then made were acts of state and of sovereign 

power ; acts over which, with their consequences, the Civil Courts 
have no jurisdiction. It may be that the Plaintiff has some title 
which he could prove, but whether his interests have been 
injuriously affected or not are considerations into which the Civil 
Courts cannot enter ; if a wrong has been done the Civil Courts 
of Justice do not afford a remedy.” The appeal was dismissed. 

An appeal has now been preferred to their Lordships’ Board on 
the ground that these two Courts of the Punjaub were wrong in 
the decision which they arrived at with reference to this plea of 

the Government being substantiated. 


The evidence by which that plea was supported may be shortly 
stated. In the first place, it is a matter of history that the terri¬ 
tory was conquered about 1849. Thereupon a proclamation was 
issued by the Government, the material parts of which are these : 

Wherefore the Governor-General of India has declared, and 
hereby proclaims, that the kingdom of the Punjaub is at an end, 
and that all the territories of Maharajah Dulip Singh are now and 
henceforth a portion of the British Empire in India. The few 
chiefs who have not engaged in hostilities against the British shall 
retain their property and their rank. The jaghirs and all the pro¬ 
perty of sirdars or others who have been in arms against the 
British shall be confiscated to the State.” 


Subsequently to this proclamation a board of administration 
was constituted for the Punjaub, of which Sir Henry Lawrence was 
the president. That board was appointed by the Governor-Gene¬ 
ral on the 31st of March, 1849, in fact, two 'days after the procla¬ 
mation. They were invested with very large powers, judicial and 
administrative, and with respect to rent-free lands and tenures, 
among which category it is admitted on both sides that this de¬ 
scription of tenure falls, these special directions are given to them. 
“ The very first object to which the board should direct their 
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attention is the determination of all questions affecting the validity 
of grant to hold lands rent free. It is obvious to remark that 
the longer the investigation is delayed, so much the more do these 
tenures acquire the force of prescription, and make resumption 
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more unpopular, and apparently unjust. In our older provinces, 
notwithstanding the frequent declaratory enactments respecting 
the right and the intention of the Government, the investigations 
were delayed to so late a period as to give our proceedings a 
charactor of injustice and severity. By our occupation of the 
country, after the whole Sikh nation had been in arms against us, 
we have acquired the absolute right of conquerors, and would 
be justified in declaring every acre of land liable to Government 
assessment ; and though our officers should not allow their minds 
to be exasperated against claimants on this account, yet it may 
instil into them a wise caution against being too liberal and profuse 
in their concessions, and against doing more for the grantees than 
their own Government would have done. There is no reason, for 
instance, why we should maintain in perpetuity an alienation of 
the Government revenues which would not have been maintained 
by the power we have succeeded. The Governor-General remarks, 
that all grants were resumed by the Sikh rulers at will, without 
reference to the terms of the grant, whenever State exigencies, or 
even caprice, dictated. On the death of the grantor they lapsed 
as a matter of course, and often were only renewed on payment of 
a large fine, equal in some instances to many years’ collections. 
The Governor-General further observes, that the decision of the 
British Government on these claims will give a permanency, 
validity, and value to the tenures hitherto unknown. There is not 
one of the rent-free holders who would at this moment dispute this 
position, and who would not look upon any concession as a matter 
of grace. The delay, even of a single year, would encourage hopes 
which are not now entertained ; and it is therefore particularly 
desired that the local officers will set the minds of the people at 
rest upon this most important particular at the earliest possible 
period. Every holder of rent-free land who is confirmed in his 
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tenure by the Government must yield up every document in his 


possession which entitled him to the exemption from revenue, and 
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a .ran, must be given (o him under , he board's seal and secte- 

tary s s.gnatnre declaring ,ha( ,he gran, is a free gif, , he 

Br„h Government. The Governor-General believes ,ha, this 

v,U have an important eflec, upon , h , native minds, in disabusing 

! "”* op,„io n ,ha, they have any inherent rights which 
attach to them tenures in virtue „f long possession, and make then, 

regard their new masters in the light of personal benefactors, from 

whom alone the indulgence with which they are treated may he 
considered to emanate.” 


appears to their Lordships, that by these directions to the 
board it was contemplated by the Governor-General to make what 
may be called a tabula rasa of tenures of this kind, and to re-grant 
them upon terms entirely at the discretion of (he British Govern¬ 
ment, the Government no doubt intending to act with all fairness 
and consideration, especially to those who appear to have been not 
unfaithful to them, but at the same time in a manner which ap¬ 
peared right and just to themselves, and which they did not intend 
to be inquired into or questioned by any municipal Courts. 

It would appear that in pursuance of these directions a Govern¬ 
ment order was made on the 8th of December, 1849, which is not 
set out in the case, but which is thus described : "it is said, Under 
the Government order contained in abstract No. 38, regarding the 
great jaghirdars of the Punjaub (conveyed) in No. 352, dated the 
8 th of December, 1849, the whole jaghir released to Rajah Teja 
Singh and Sirdar Bhagwan Singh for their lives amounts to 
Rs. 152,779. After their death the heirs who should be legitimate 
sons of Rajah Teja Singh shall enjoy a jaghir of Rs. 20,000 and 
those of Sirdar Bhagwan Singh, Rs. 7,000, for perpetuity." It 
would appear that the Government thought fit to act in a great 
measure upon the powers given by sect. 41 of this document, that 
they did in this particular case choose to give a validity and value 
to the tenures greater than they had hitherto possessed. These 
tenures being, according to the view of the Government, only 
jaghirs, they grant a certain amount of land in perpetuity to the 
heirs of Teja Singh and Bhagwan Singh the present Plaintifi ; 
acting not by way of recognition of any right, but as conferring a 
favour and indulgence upon those persons. 


VOL. II.] 


INDIAN APPEALS. 


45 


We have further information as to the manner in which this 
paticular raksh was dealt with. It would appear that two lists of 
rakhs were made out. We have a note of Sir Henry Lawrence, 
commenting on four rakhs, which are said to have been in the pos¬ 
session of Rajah Teja Singh. The comment is in these terms, 
“ proposing to give Teja Singh enough for his own cattle and for 
one-third of his own (not his nephew’s) horse,” his nephew being 
the Plaintiff, “ give him his choice of two if necessary.” This of 
itself would very clearly negative any notion that the Government 
intended to make any grant to Teja Singh in his capacity as sup- 
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posed guardian of his nephew. 1 his and another list appear to 
have been forwarded by the secretary of the board to Mr. Mont - 
gotnery, Assistant-Commissioner, in a letter of the 9th of May, 
1849, in which he says, “ I am desired by the Board of Administra¬ 
tion to forward two lists of grass preserves situated in the Bari and 
Richna Doabs. These were formerly kept up to provide fodder for 


the cattle of the Lahore State, or of certain sirdars to whom they 
belonged.” Then he says, “ Some of the preserves will for the 
present remain with the sirdars who hold them, according to the 
remarks entered in the statements. After deducting these and the 
preserves placed at the disposal of the military authorities, it is 
desirable that the remainder should be brought under cultivation 
and made profitable to Government.’* These proceedings indicate 
to the mind of their Lordships that the Government, or the Board 
of Administration representing them,were dealing with those rakhs 


as their own property, over which they had absolute control. 


It would appear that some difference of opinion subsequently 
arose among members of the Board as to what should be done 
with this particular rakh, the subject of this suit, and this is suffi¬ 
ciently explained by a letter of the 5th of April, 1852, which was 
written by the Secretary of the Board of Administrators to the 
Governor-General, and it is in these terms : “ I am directed to 
request the orders of the most noble the Governor-General in 
Council regarding certain grass preserves (rakhs), which have 
been held hitherto by Rajah Teja Singh. The Commissioner of 
Lahore , in his letter, No. 410, of the 17th of July, refers the ques¬ 
tion whether four rakhs which he names should be resumed or not, 
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resumption being in accordance with the spirit of orders which the 
board issued in December, 1850, to the effect * that as a general 
rule all rakhs (grass preserves) included in the area of a village 
which has been released must be considered as a part of that 
village, though not separately specified, while those situated in 
villages resumed by Government are not to be released unless 
specially directed to be maintained.’ The rakh of Naf , which is 
one of the four claimed, is in the resumed village of Nar. The 
senior member considers that as that village was given up by 
Rajah Teja Singh as part of the revenue from which his contingent 
was paid, it should not now be released. The majority of the 
board are of opinion that the Rajah is entitled to the release of 
the rakh Nav % as he was ignorant of the board’s order of December, 
1850, otherwise he would assuredly not have given up a village to 
which is attached a valuable grass preserve, said to have young 
timber on it worth Rs. 25,000, and of which he has held possession 
for thirty years. There is no difference of opinion about the 
other three rakhs, which the board are unanimous in releasing. 
With reference, then, to his position in the late Government, to 
his long possession, and to the spirit of Sir Henry Elliot's promise 
of upholding the jaghirs of the councillors, the majority of the 
board would release all four in his favour.” Then the Secretary 
to the Government of India (Foreign Department) writes this 
letter : I am directed to acknowledge the receipt of your secre¬ 
tary’s letter, No. 322, dated the 5th instant, regarding certain 
grass preserves which have been held hitherto by Rajah Teja 
Singh , and in reply to state that under the circumstances the 
Governor-General in Council releases all the four preserves in 
question in favour of Teja Singh for his life/' 

We have, then, the whole transaction, and the circumstances 
under which this grant was made to Rajah Teja Singh i or his life, 
and their Lordships are of opinion that that grant was made in 
pursuance of the right of conquest, which is referred to in the 
proclamation, that it was an act of state, and not questionable by 
any municipal Court. Rajah Teja Singh held under this grant 
until 1863, when he died, whereupon the property was resumed 
by the Government, and now the Plaintiff, who in fact does not 
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pretend even to be the heir of Rajah Teja Singh, brings his suit 
for the purpose of recovering it. 

The question what acts are to be deemed acts of state was con¬ 
sidered in the case of the Secretary of State in Council for* India v. 
Katnachee Boye Sahaba, commonly known as the case of the Rajah 
of Tan j ore (l). This is stated in the judgment:—“The next question 
is, what is the real character of the act done in this case ? Was 
it a seizure by arbitrary power on behalf of the Crown of Great 
Britain of the dominions and property of a neighbouring state, 
an act not affecting to justify itself on grounds of municipal law ? 
Their Lordships are of opinion that this was a seizure on behalt 
of the Crown by its right of conquest, and that these acts of the 
Board and of the Governor-General were not acts affecting to 
justify themselves on grounds of municipal law, but were acts 
done in the exercise of sovereign authority, doubtless with the 
intention of effecting that which was equitable and just, but not 
intended to be subjected to the control or the supervision of 
municipal Courts. Then again, in the case cited, this question is 
further put as a test:—“ Or was it in whole or in part a possession 
taken by the Crown under colour of legal title of the property of 
the late Rajah of Tanjove in trust for those who, by law, might be 
entitled to it on the death of the last possessor ?” In their 
Lordships’ opinion there is no pretence for saying that this estate 
was taken possession of by the Government by virtue of any 
legal title or under colour of any legal title whatever. Further 
on in the judgment, there is this passage :—“ With respect to the 
property of the Rajah whether public or private, it is clear that 
the Government intended to seize the whole, for the purposes 
which they had in view required the application of the whole. 
They declared their intention to make provision for the payment 
of his debts, for the proper maintenance of his widows, his 
daughters, his relations and dependants, but they intended to do 
this according to their own notions of what was just and reason¬ 
able, and not according to any rules of law to be enforced against 
them by their own Courts.” So, adopting the words here used, in 
their Lordships’ opinion the act of the Government, which is the 

(1)7 Moore. Ind Ap. Ca. 476. 
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subject of their plea, was done in accordance with the notions of 
the Government of what was just and reasonable, and not accord¬ 
ing to any rules of law to be enforced against them by their own 
Courts. 

For these reasons their Lordships are of opinion that the judg¬ 
ments of both Courts in the Punjaub were correct, and they will 
humbly advise Her Majesty that this appeal should be dismissed, 
with costs. 

Attorney for the Appellant: Mr. T. L. Wilson. 

Attorneys for the Respondent : Messrs. Lawjord8c Waterhouse. 


JUGGERNATH SAHOO, SHEOSAHOY SA- ) ^ 

HOO, and Others. j Defendants ; 


AND 


SYUD SHAH MAHOMED HOSSEIN, and 


Others 



Plaintiffs. 


ON APPEAL FROM THE HIGH COURT AT BENGAL. 


Laches — Limitation—Act XIV. of 1859, s. 5 —Mesne Profits. 

The heirs and representatives of a mortgagor sued in 1869 to recover pos¬ 
session with mesne profits of property comprised in a zur-i-peshgee lease 
executed in 1814, the mortgage debt due in respect thereof having been 

satisfied, from the Appellants, who had purchased the same for valuable 

consideration without notice of the plaintiff’s title. It appeared that as to 
a moiety of the property the Appellant’s vendor, a Mahomedan lady, de¬ 
rived her title under a baimokasa executed in 1844 by her husband, who 
was one of the heirs of the mortgagee. 

The Appellants in the Courts below mainly relied upon an alleged con¬ 
veyance of the equity of redemption to the heirs of the mortgagee in 1841, 
and did not plead or prove that the execution of the baimokasa was a bona 
fide transaction 

Held, that the conveyance of 1841 not having been proved, the laches of 


* Present SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SlR MONTA¬ 
GUE E. Smith, and Sir Robert p. Collier, assessor : Sir Lawrence 
Peel. 
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the Plaintiffs did not estop them from asserting their rights at any time 

within the statutable period of sixty years. 

In the absence of any investigation by the Courts below into the bona fides 
of the baimokasa, the Appellants not having pleaded limitation under sect. 

5 Act XIV. of 1859, 

Held , that no distinction as regards the statutable period of limitation, 
could be drawn by their Lordships in respect of the property included 

therein. 

Radhanath Doss v. Gisborne & Co. approved (1). 

Under the circumstances of laches and irregularity mesne profits were 
allowed only from the date of the institution of the suit. 


J.C. 


1874 


JUGGER- 

NATH 

Sahoo 

v. 

Syud Shah 

Mahomed 

Hossein. 


Appeal from a decree of the High Court at Calcutta (March 13, 
1871), affirming a decree of the Judge of Patna (December 4, 
1869), in favour of the Plaintiffs,the Respondents above mentioned. 

The Respondents sued on the 17th of February, 1869, in* the 
Court of the Judge of Patna , as the representatives or donees of 
the estate of one Bibee Mujo , to recover possession of a four-and- 
a-half annas share of four parcels of land, on the ground that the 
whole of those parcels had been long before, that is in 1814, mort¬ 
gaged by a zur-i-peshgee, or usufructuary mortgage, by the prede¬ 
cessors in estate of the Respondents, and that the mortgage 
having been paid of! out of the usufruct some years .before the 
institution of the suit, they were accordingly entitled to recover 
possession, together with six years’ mesne profits of their portion 
of the mortgaged lands, being the share above named. 

The devolution of title from the mortgagor and mortgagees res¬ 
pectively is fully set out in the judgment of their Lordships. It 
will be seen that the main question of law decided in this appeal 
was as to the application of the 5th section of Act XIV. of 1859, 
which is as follows :— 

“ In suits for the recovery from the purchaser or any person 
claiming under him of any property purchased bona fide and for 
valuable consideration from a trustee, depositary, pawnee, or 
mortgagee, the cause of action shall be deemed to have arisen at 
the date of the purchase : Provided that in the case of a purchase 
from a depositary, pawnee, or mortgagee, no such suit shall be 
maintained unless brought within the time limited by clause 15, 
section 1.** 


VOL. II. 


(1) 14 Moore’s Ind. Ap. Ca, 1, 
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The Appellants claimed to hold the share in question abso- 
lut ely under a conveyance in 1841 by Bibee Mujo of her equity 
of redemption therein. This deed they urged, notwithstanding 
two decrees to the contrary of the Courts in India , having 

ohah regarcl t0 the Iaches the Respondents, should be deemed to be, 
Mahomed on the evidence and under the circumstances of delay, sufficiently 
Hossein. proved. But as to a moiety of the said share they raised inter 

alia the question, whether the Respondents were not barred by 
the above section of Indian Limitation Act , on the ground 
that the vendor to the Appellants of the said moiety had herself 
purchased the same from the heir of the original mortgagee bona 
fide and for valuable consideration in the year 1844, i.e. 9 more 
than twelve years before the institution of the Respondent’s suit. 
The conveyance to the Appellants themselves was within the 
period of twelve years, viz., in 1859. 

The circumstances under which the purchase of this moiety 
was made were these In 1844 Sheikh Fuzul Ali t one of the two 
sons and heirs of the original mortgagee, executed a baimokasa 
of his moiety of the share in question to his wife Bibee Zenut , 
in satisfaction of Rs.20,000 remaining unpaid of her dower. The 
Appellants did not in the Courts below distinctly raise the special 
question of limitation in respect of this deed, nor did they allege 
or prove the circumstances under which the transaction took 
place. It appeared, moreover, in reference to a similar transac¬ 
tion as to the other moiety, which had been at the same time sold 
for a similar purpose by Ashghtir Ali t the brother of Fuzul Ali 
that the baimokasa in that case had been set aside after protracted 
litigation by the Sudder Court, and the right of Ashghur to the 
properties in suit declared in supersession of that of his wife. 

Mr. Doyne( Mr. C. Arathoon with him), for the Appellants, re¬ 
ferred at length to the evidence in relation to the execution of the 
conveyance of the equity of redemption by Bibee Mujo in 184], in 
reference to which he contended, first, that having regard to the 
lapse of time, it was proved by sufficient evidence ; secondly, that 
the burden of disproof of the disputed instrument should have been 
thrown on the Respondents, who had stood by for so many years 

and allowed innocent.purchasers to buy from the recorded pro- 
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prietors without notice of their claim. As regards the whole share 
in question, the Respondents were estopped by laches and long 
delay from asserting their rights; at any rate such laches gave 
rise to inferences and presumptions unfavourable to their conten¬ 
tion that the deed of 1841 had never been executed. Such laches 
at least was fatal to the claim for mesne profits. As regards limi- Mahomed 
tation he contended that the 5th section of Act XIV of 1859 was Hqssein. 

applicable to that moiety of the share which was included in the 

baimokasa of 1844, and that therefore the Respondents were barred 
as to that portion of their claim. He cited Radhanath Doss v. 

Gisborne & Co. (l), and contended that on the evidence the 
Appellants had satisfied all the conditions laid down in that case 
as necessary in order to bring the case within the purview of 

that section. 


The Respondents did not appear. 


The judgment of their Lordships was delivered by 

Sir James W. Colvii.e 

This is a suit by the heirs and representatives of a Mahomedan 
jady named Bibee Muj 0, to recover possession of property com¬ 
prised in a zur-i-peshgee lease from the Defendants* who claim to 
be purchasers for value of the property in dispute. The title of 
the Plaintiffs is, in fact, founded upon a right to redeem, although 
the suit is not exactly in the form of an ordinary redemption suit. 

The title of the Plaintiffs is thus derived. Some time in the 
year 1814, one Khadini Hosseiti mortgaged the whole of the 
mouzahs, of which a share is claimed in this suit, by a zur-i- 
peshgee lease to one Sheikh Emam Buksh. The zur-i-peshgee was 
for seven years, and stipulated that out of the gross proceeds of 
the village five annas should be paid as huk-ajiree to the mort¬ 
gagors, and the remainder be retained by the mortgagees ; the 

amount thus coming to the mortgagees to be received by them in 

% • • 

lieu of interest. Khadini Hossein died, and a dispute afterwards 
arose among his heirs, or persons claiming to be his heirs, which 

was finally settled by a compromise in the year 1817. Under 

• • *• # • • • \ • 

fi) 14 Moore’s Ind. Ap. Ca. 1. 
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that arrangement his wife, Bibee Etnatnun t became entitled to 
seven and a half annas of his interest in the mortgaged property 
Bibee Mujo became entitled to four and a half annas, and Amjed 
Hossein , the nearest male relation, to four annas. After that, 
though it does not appear very distinctly at what time, an arrange¬ 
ment is admitted to have been made, by which, as between the 
mortgagors and the mortgagees, the original mortgage was treated 
as three distinct mortgages, in the proportions in which the estate 
of Khadim Hossein had been divided under the compromise above 
mentioned. The result was that Bibee Mujo became solely en¬ 
titled to the equity of redemption in four and a half annas of the 
mortgaged property, upon the payment of a similar proportion of 
the original mortgage debt. 

It is admitted that Amjed Hossein unquestionably sold the 
equity of redemption in his four annas to the persons through 
whom the Appellants derive their title. The share of Bibee 
Etnatnun seems to have been redeemed by her, or by her repre¬ 
sentatives, as early as the year 1844, upon a suggestion that the 
whole of mortgage debt for which she was liable had been satis¬ 
fied by the retention of the huk-ajiree coming to her, or in some 
other manner. But the contention on the part of the Plaintiffs in 
this suit, the Respondents on the persent appeal, is, that the 
equity of redemption as to her share remained in Bibee Mujo , and 
that, by reason of the retention of the huk-ajiree due and owing to 
her, the whole of her share of the mortgage debt has been satisfied, 
and that, therefore, her representatives are entitled to recover 
possession of her share of the mouzahs in question with six years 
mesne profits. 

The title set up by the Defendants is as follows :—The original 
mortgagees sold their interest to Sheikh Taleb Alii and his two 
sons Sheikh Fuzul Ali and Sheikh Ashghur Ali. They thus became 
the mortgagees. Sheikh Taleb Ali died, and his interest descended 
to his two sons. It is alleged on the part of the Defendants that 
Bibee Mujo , in the year 1841, sold her interest in the four and a 
half annas, upon terms similar to those upon which Amjed Hossein 

had sold his interest in his four annas to Sheikh Fuzul Ali and 

• • 

Sheikh Ashghur Ali ; and that by subsequent purchases and con¬ 
veyances the absolute interest which had thus been acquired by 


- --V 
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Sheikh Fuzul Ali and Sheikh Ashgur Alt in the four and a half 
anna share of the mouzahs, which is the subject of this suit, had 
become vested in some one or more of the Appellants as pur- 
chasers for value, and without notice. 


J.C. 

1874 

JUGGER- 

NATH 

SAHOO 


A point which has been taken as to a moiety of the property in Svud c/ ' Shah 
dispute makes it necessary to state with some precision what was Mahomed 

the devolution of title as to that moiety. The whole interest^ - 

whether absolute or merely by way of mortgage,which was vested 
in Fuzul Ali and Ashghur Ali, was divided between them in equal 
moieties. And it is alleged that on the 29th of July, 1844, Fuzul 
Ali transferred his interest to his wife by a baimokasa, or convey¬ 
ance of property, in satisfaction of her rights of dower ; that this 
wife, whose name was Bibee Zenut, exercised rights of ownership 
over the property, having mortgaged it on the 8th of December, 

1849, and that on the 10th of January, 1859, i e., within twelve 
years before the institution of the suit, she transferred her abso¬ 
lute interest in the property to the two first Appellants on the 
Record. Of the other moiety of the property, being that which 
was vested in Sheikh Ashghur Ali , it is only necessary to say that 
by various conveyances the whole of it, with the exception of the 

small portion afterwards mentioned, had, before the year 1860 , 

become vested in the principal Appellants, being the first and 
second on the Record. That small portion having been purchased 
at an execution sale by a Mahomedan lady, afterwards became 
vested in the Appellant Burra Toottissa. 


From this statement of the title set up by the Defendant, it is 
obvious that the material question to be determined in the cause 
was the validity of the alleged conveyance of the equity of redemp¬ 
tion by Bibee Mujo to Ashghur Ali and Fuzul Ali. Against the 
validity of that instrument we have the decision of the two Indian 
Courts, both concurring in finding that, if not a fabrication, as it 
was found by the Judge of first instance to be, it cannot be treated 
as established against Bibee Mujo or her representatives. 

The first consideration upon that point is, whether sufficient 
grounds have been presented before their Lordships to induce them 
to deviate from their general rule, not to disturb such a finding of 
fact by two Courts in India. If they are to look merely at the 
evidence of the execution of that conveyance, they are bound to 

10 •* 
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-I* c * say that, so far from thinking that there is any ground for an ex. 

1874 cepiion being made lo the general rule, they are of opinion that 

Juggek* u P on evidence the conclusion of the High Court would be 

Sahoo correc l* -To fix Bibee Mujo with the deed, it is necessary to esta¬ 
te blish the mooktearnamah, and the evidence of the execution of 

^Mahom*ei) H ^ at i ns l rumen t by her is of the slightest and most unsatisfactory 
Hossein. character. The evidence, again, of the execution of the deed, as 

it is stated to have been executed by the mooktear appointed by 
the mooktearnamah, and of the subsequent admission of the deed 
by the lady, is also of a very suspicious character. It appears, 
moreover, that the deed was not registered even before the Cazee 
for several months; and that it was not registered at all, as the 
conveyance by Amjed Hossein had been, in the office of the regis 
Irar of deeds. It appears further, that in 1843, upon an applica¬ 
tion made to the collector by Fuzul Ali and Ashghut 4 Ali for 
mutation of names, on the suggestion of such a conveyance having 
been executed by Bibee Mujo, a petition of objections disputing 
such execution was filed by that lady’s agent, and that the appli’ 
cants, Fuzul Ali and Ashghur Ali , thereupon allowed their pro¬ 
ceeding to drop. 


1874 

Juggek 

NATH 

Sahoo 


The only doubt which their Lordships have felt on this part of 
the cas*, has been founded on the laches of Bibee Mujo and her 
representatives, in taking steps to enforce their rights as mort¬ 
gagors for so many years ; and if there had been a substantial 
conflict of evidence touching the execution of the deed, their 
Lordships might have thought that the Courts in India , in weigh¬ 
ing that conflicting evidence, had hardly given sufficient weight 
to the inferences which arise from such laches. But their laches 
cannot estop the parties from asserting their right, if it exists* 
The question is one of title, and the right to assert that title is 
to be determined by the law of limitation as it stands. The law, 
wisely or unwisely, has given to mortgagors the long period of 
sixty years within which to bring their suit ; and no Court of 
justice would be justified in diminishing that period on the ground 
of the laches of a party in the prosecution of his rights. Their 

• • • 9 • • 

Lordships, after weighing the whole of the evidence, and giving 
full effect to the laches of the parties, cannot say that the execu- 

r ..«•••• * " ' . •• • • 

tion of this deed by Bibee Mujo has been proved. They must 
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therefore deal with the case on the assumption that the two 
Courts below were right in finding that material link in the title 

of the Defendants to be wanting. 


J. C. 

1874 


If that be so, it remains to be considered whether Mr. Doynes 


HOSSE1N. 


JUGGER- 
NATH 
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argument as to the Statute of Limitations can prevail. He has not gy UD ^’g HAH 
attempted to shew that the Courts below were wrong—in fact it Mahomed 
could not be shewn that the Courts below were wrong—in finding 
that the suit as a whole was not barred by the of Limita¬ 

tions.\t follows that the Plaintiffs (the Respondents) can assert a 
title to reedem the portion of the property which fell to Ashghur 
Ali , since, if the coveyance of the equity of redemption to him is 
not established, he had nothing but a mortgage title to convey; 
and there was no conveyance even of that to the Appellants except 
within the period of twelve years. The questions raised by Mr. 

Doyne are, whether a diflerent rule ought not to be applied to that 
portion of the property which was vested in Ftizul Ali, and which 
passed by the baimokasa to his wife, and from her to the Appel¬ 
lants, the transfer to the wife having occurred more than twelve 
years before the suit; and whether the suit as to this portion is 
not barred by the 5th section of Act XIV. of 1859. Upon that 
point their Lordships, during the argument, entertained some 
doubt ; but they are of opinion that they can make no distinction 
belw?en the two classes of property, for the following reasons:— 

In the first place, the case which has been made here does not 
really appear to have been made in either of the Courts below* 

It was certainly not made in the Court of first instance ; and 
though it was said that it was raised by the grounds of appeal, it 
appears to their Lordships that the first ground of appeal points 
to a general bar of the whole suit; and the observations of the 
learned Judges of the High Court in giving their judgment shew' 
that the argument before them must have proceeded upon that 
ground. Moreover, upon the merits of the question, their Lord- 
ships are of opinion that the supposed bar to the suit is not 
established. In the case of Radhanath Doss v. Gisborne & Co.(l), in 
which the judgment was given by the present Lord Chancellor, 
the principles upon which the 5th section of Act XIV of 1859 is 

to be applied to such cases as the present are very deary stated. 


t # 
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His Lordships said, But their Lordships cannot fail to observe 

that the provisions of this section are of an extremely stringenf 
kind. They take away and cut down the title which exhypothesi 
is a good title, of the cestui que trust or of a person who has de* 

•Syud shah P0Sited ' pawned ’ or mortgaged property. They cut down that 
Mahomed ,n re £ ard to Ike number of years that the person would have 
Hossein. had a right to assert it—from a very great length of time, sixty 

years, they cut it down to twelve years. It is therefore only 
proper that any person claiming the benefit of this section should 
clearly and distinctly shew that he fills the position of the person 
contemplated by this section as the person who ought to be pro¬ 
tected. Their Lordships think that in order to claim the benefit 
of this section the Defendant must shew three things : first, that 
he is the purchaser according to the proper meaning of that term; 
second, that he is a bona fide purchaser ; and third, that he is a 
purchaser for valuable consideration.” Now if the twelve years to 
be computed under the 5 th section are to run from the transfer by 
the baimokasa to Bibee Zenut , it is necessary to shew that Bibee 
Zenut was a bona fide purchaser, and of that there is no proof; on 
the contrary, the transaction is open to all the suspicions which 
attach to transactions between a Mahomedan and his wife ; and 
the necessity of proving that the purchaser is bona fide purchaser 
makes the absence of a particular plea raising the particular 
defence now set up extremely material, because if that point had 
been distinctly raised in the Courts below, it would have been 
open for the Plaintiffs to dispute the bona fides of that transac¬ 
tion, and to have it investigated. 


J. C. 
1874 


JUGGER- 

NATH 

Sahoo 
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It seems therefore to their Lordships that they cannot give any 
greater effect to the transfer of the share of Fusul Ali than they 
do to that of the share of Ashghur Ali. 

There is however one point upon which their Lordships are not 
satisfied with the present decree. They cannot but remark that 
the laches of the Plaintiffs in the case have been very great, and 
that the case is far from being a clear one. They have also 
to remark that there are no grounds for imputing to the Appel- 
lants, the actual holders of the property, a knowledge of any fraud 
that there may have been in the supposed transfer to their 
vendors. They have also to remark that, in strictness, some 
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exception might have been taken to the form of the suit, considered 
as a redemption suit, although it is admitted at the Bar that there 
are no grounds for a further investigation of the question whether 
the mortgage money had been paid off at the date of the suit, 
and that it may be considered to have been paid off. Their Lord- 
ships however cannot see that there were sufficient grounds for 
allowing the Plaintiffs, who have been guilty of such laches, to 
recover, as against purchasers for valuable consideration, without 
notice of their title, mesne profits from any date earlier than that 
of the institution of the suit. They think that on the institution 
of the suit the laches of the Plaintiffs in enforcing their rights 
ceased, and that the mesne profits from that date should follow 
the result. 


J. C. 

1874 


JUGGER- 
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Syud Shah 
Mahomed 
HOSSEIN. 


Their Lordships will therefore humbly advise Her Majesty to 
confirm the decree under appeal, with the exception that the 
amount of mesne profits should be reduced to the mesne profits 
which have been received since the institution of the suit. The 
Appellants having, to the extent of a reduction in the mesne 
profits, succeeded on the appeal, and the Respondents, not having 
put in a case or appeared at the Bar, their Lordships will make no 
order as to the costs of this appeal. 


Attorney for the Appellants : Mr. T. L. Wilson. 
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LUCHMUN SINGH, AJEET SINGH, and ) 

RAMDEEN SINGH . f Plaintiffs; 

.* > J 

AND 

SHUMSHERE SINGH.. . . . Defendant 


ON APPEAL FROM THE COURT OF THE FINANCIAL COMMIS- 

SIONER, OUDH. 

Application for Review—Act VIII. of 1859, ss. 376, 377. 

An order of a civil Court admitting a review of judgment after the 
expiration of ninety days from the date of its decree, without stating that 
there was, or that it had been shewn to its satisfaction that there was, 
sufficient cause or excuse for the delay, was held to be improperly granted, 
and was set aside, together with all subsequent proceedings in the cause. 

This was an appeal from a decision of Colonel Barrow, Finan¬ 
cial Commissioner of Oudh, dated the 29th of June, 1868, which 
confirmed an order of the Settlement Officer of Seetapore (30th 
May, 1868), The decision involved three cases, which, being all 
of a precisely similar nature, were consolidated for the purposes 
of this appeal. 

Each of the three above-named Appellants claimed a four-anna 
share in mouzah N awagaon, pergunnah Munttooa , tahsil, Baree , as 
in right of ancestral inheritance, from the Respondent Shumshere 
Singh . The Respondent, in reply, claimed to be in possession of 
the full proprietary right of the mouzah, and to have held it 
unquestioned for some years longer than the term of legal limita¬ 
tion of twelve years. The lead in the litigation was taken by the 
Appellant Luchmun Singh , and the various decisions with regard 
to the other Appellant followed those in his case, the circum¬ 
stances being precisely similar. 

Ojeeh Singh , the common ancestor of the parties to this appeal, 
received the estate in dispute as his share upon a division of the 
family estate with his brother, Oomed Singh. At the date of the 

•Present — SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 
E. SMITH, and SIR ROBERT P. COLLIER. 
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suits hereinafter mentioned the three Appellants and the Respon¬ 
dent respectively represented the four sons of Ojeeb , who were his 
heirs and legal representatives. 

It was admitted that from about 1843 the kubooleut of the 
estate was taken from the Respondent alone; all the parties to 
the suit receiving support therefrom. 


J. C. 
1874 


LUCHMUN 

Singh 

v. 

Shumshere 

Singh. 


The Appellant Luchmun Singh sued on the 16th of December, 
1863, in the Court of the Settlement Officer of Seetapore, in the 
province of Oudh , to have a settlement made with him in respect 
of his four anna share therein, contending that the family con¬ 
tinued joint in estate down to 1264 Fuslee, at which date he 
alleged that he was ousted by the Respondent. 


The Respondent pleaded that the suit was barred by the law of 
limitation; and also, inter alia , that in a certain statement of the 
Appellant, Luchmun Singh , which had been filed in a Khewut 
proceeding in the year 1859 (hereinafter called the Khewut state¬ 
ment), the Appellant had admitted that all the members of the 
family had been separated in 1843, and that he had, therefore, 
long been out of possession of any share. 

The Settlement Officer (Mr. Thompson), on the 14th of July,1864, 
found and declared that the said Appellant had wholly failed to 
prove that he had, within the period of limitation, participated 
annually in the profits to the extent of one fourth share, and was ? 
therefore, a sharer or part proprietor ; and on that^Mtfmnd he 
dismissed the suit as barred by limitation. In hi^| ragm 
did not refer to the Khewut statement, thoug 
his record. 

^ ^ " y. 

On the 5th of September, 1864, the Settlementypnjpji|§t(pncr 
(Mr. Currie), in regular appeal, reversed the judgment »f J>he 
Settlement Officer. He found and declared tfta^ the Appellant 
Luchmun Singh was up to 1264 Fuslee a n.ember of a joint 
and undivided Hindu family, living and sharing in common with 
the other members, and that the cause of action arose in 1264 
Fuslee, or some other date, about that year, when the Appellant, 
and the Respondent, Shumshere Singh, quarrelled, and the former 




f he D 

: !v-// 


h 


was deprived of the right which he had up to that time enjoyed. 
Being of that opinion, the last-mentioned Settlement Commissioner 
did not consider it necessary that the Appellant should prove 
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possession of a specific share, the possession of the Respondent 
1874 being presumed to be the possession of the entire family. 

Luchmun Respondent applied for a review of judgment (under Act 

VIII. of 1859, sect. 119) on the ground that these proceedings had 
Shumshere been e* parte , but the application was rejected. The Commissioner, 
_R was alleged, had not before him the Khexout statement. 

On the 8 th of March, 1865, the Settlement Officer decreed the 
claims of Ajeet Singh and of Ranideen Singh to their respective 
fourths of the estate, considering the circumstances to be exactly 
parallel, and the judgment of the Settlement Commissioner in 
the first Appellant’s case to be binding in these also. 

On the 1 6 th 24th of September, 1867, the Financial Commis¬ 
sioner (Colonel Barrow ), in special appeal from the last-mentioned 
judgment, affirmed the same. He found and decided that in the 
Nawabee (1263 Fuslee) within the period of limitation, a separa¬ 
tion took place amongst the members of the family, and that the 
Appellant Luchmun Singh got only 150 beegahs seer, and that 
this did not invalidate his claim and title, for “ he was in posses¬ 
sion as a member of an undivided Hindu family up to 1263 
Fuslee.” An application for review of this judgment was, on the 
25th of November, 1867, rejected by Mr. Davies , who had sue- 
ceeded Colonel Barrow as Financial Commissioner. 


Subsequently, on the 24th of April, 1868, which was more than 
ninety days after the decision of September, 1867 , on a second 
application for review, Colonel Barrow (who again acted as Finan¬ 
cial Commissioner) remanded the suit for more evidence,which he 
directed to be taken upon the question whether or not the family 
had remained joint and undivided up to 1264 Fuslee. He then 
took the Khewut statement, into consideration, which he held “was 
merely a loose statement, and not sufficient to eject the Appel¬ 
lants if they could otherwise prove that they held the status of 
shareholders.” He, however, declared, reviewing his former order, 
that there was no evidence on the record to support Mr. Currie's 
finding, that up to 1264 Fuslee the family remained joint as afore¬ 
said. 

On remand the Settlement Officer (Mr. Gordon Young) on the 
30th of May, 1868, said that he had “ come to a very decisive 
opinion on the issue laid down ” in the Respondent’s favour ; 
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chiefly relying, as it appeared from his judgment, on the Khewut 
statement, which he regarded as conclusive against the Appellant. 
On the 29th of June, 1868, Colonel Barrow , on perusal of Mr. 
Gordon Young's proceeding, expressed his entire concurrence with 
it, and decreed that all intermediate orders should be quashed, 
and that the original decree of the 14th of July, 1864, should 
stand good. On the 14th of July, 1868, Colonel Bar row disposed 
in a similar way of the cases of Ajeet and Ratndeen Singh , which 
had followed the course of the first appeal. 


J.C. 

1874 


Luchmun 

Singh 

V. 

SHUMSHERE 

Singh. 


Mr. Leith , O. C. (Mr .J. Arathoon with him), for the Appellants, 
argued that Mr. Currie's judgment was right both in fact and law. 
In an index to the leading decisions of the Agra Court, published 
by authority in 1859, a case Manohur Rae and Others v. Maho¬ 
med Sahib Aly (24th July, 1854), is noticed, in which it is ruled 
that “ the possession of one member of a joint undivided family 
in an ancestral estate will be presumed to be the possession of all 
unless proof be shewn to the contrary. - ’ The brothers were joint 
in food, and it was unnecessary that the Appellants should prove 
possession of their respective shares of the joint estate. [Mr. 
Cowie , Q.C.:—Assuming Mr. Curries findings of fact to be cor¬ 
rect, I do not quarrel with his law.] As to the findings of fact, 
Mr. Currie s judgment was affirmed by Colonel Barrow in Sep¬ 
tember, 1867. Colonel Barrow was wrong in law in entertaining, 
on the 24th of April, 1868, an application for review of his judg¬ 
ment more than ninety days after it was delivered, i.e. after the 
24th of September, 1867, and more than ninety days after his pre¬ 
decessor Ur. Davies, by an order dated the 25th of November, 
1867, had rejected a similar application (see Act VIII. of 1859, 
Ss. 376 and 377) : Bhurut Chunder Mozoomdar v. Ram Gunga 
Sein ( 1 ) ; Maharajah Moheshur Singh v. The Bengal Govern¬ 
ment (2); Gnnganarain Roy v. Gonomonee (3). He also referred 
to Hyder Hossain v. Mahomed Hossam (4). 

Mr. Cowie, Q.C., for the Respondent, argued, in reference to 
the mode in which the Courts had dealt with the evidence, espe- 

(1) S Suth. W. K. p. 59 . r 3 ) g Suth. W.R. p. ,8,. 

(2) 7 Moore’s Ind. Ap. Ca. 283; (4) 14 Moore’s Ind. Ap. Ca. 401. 

see page 309. 

11 
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cially the Khewut statement, that there had been misapprehension 
of the facts of the case, and virtually an improper rejection of 
evidence, amounting altogether to a mistrial, and that under 
such circumstances there was a Jurisdiction, rightly exercised, to 
grant a review. On the merits the Khewut statement bound the 
Appellant Luchinan Singh , and there was no evidence on the 
record to shew that the parties “ were members of an undivided 
family ” within the period of limitation. 


Mr. Leith , Q.C., was not called on for a reply. 

J. C. The judgment of their Lordships was delivered by 

1874 

*— Sir Barnes Peacock 

Dec. 21 . 

In this case Luchmun Singh brought a suit against Shtanshere 
Singh in the Court of the Settlement Officer of Seetapore. His 
suit was to recover one-fourth of an estate situate in that district. 
Luchman Singh was the representative of one of five brothers, 
who were the sons of Ojeeb Singh. He was the son, actually, of 
Bhugwant Singh , but he had l een adopted and taken out of 
Bhugwant Singh's family by Rae Singh , who was one of the other 
five brothers. Bhugwant Singh subsequently died without leaving 
any other issue, his other son, the brother of the Plaintifi, having 
been killed in the mutiny, and in consequence the shares, which 
were originally held by five brothers, belonged to four. Luchmun 
Singh, therefore, as the adopted son of Rae Singh , claimed one- 
fourth of the estate. It appears that Shamshere Singh was the 
person who had signed the kubooleut and had contracted for the 
Government revenue, but the brothers were a joint undivided 
Plindu family up to a certain period ; and the question was 
whether the Plaintifi had proved that they were joint, both in 
food and the period of limitation. The period of limitation in 
Oudhy with regard to cases of this nature, depends upon Act XIIL 
of 1866 of the Government of India, which enacts that no suit 
relating to any tenure which, under the provisions of Act No. XVI. 
of 1865 shall be solely cognisable in the Courts of Revenue in the 
said province (and this is one of those cases) shall be barred under 
the rules of limitation in force in such Courts if the cause of 
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suit shall have arisen on or after the 13th day of February, 
1844. 


Luchmun 

The question was whether Luchmun Singh s cause of action to Singh. 
have a share of this estate did accrue subsequently to the com- Shumsheer 

mencement of the year 1844. 1 he case was tried before the - 

Settlement Officer, who found certain facts. He says, ‘ 1 he 
Defendants deny possession as proprietor or sharer, and claim to 
have held the full proprietary right for some years prior to the 
term of limitation. The question before the Court then is, 

1. Has the Plaintiff been in possession of any rights within the term 
of limitation ? and if so, 2. Are they the rights of a proprietor ? 

The onus of proof rests on the plaintiff. A review of the pro¬ 
ceedings in the District Court and of the evidence produced by 
the Plaintiff now, seem to me to establish that—First. For many 
years immediately preceding annexation the Plaintiff was on 
perfectly amicable terms with the Defendant, and received 
his support in common with the Defendant himself and some 
other relations from the estate. Disputes arose at the close of 
1263 Fuslee, ending in an affray, in which the Defendant’s 
brother was killed. These disputes arose either because — 

(l.; Plaintiff then, for the first time, set up a claim to a share, or 
(2.) Defendant, for the first time, sought to deprive the Plaintiff 
of a share. The Plaintiff was completely ejected till 1266 Fuslee, 
when, by order of Court, he was put into possession of what was 
thought to be his seer land, nominally 100 bheegas, but really 
150, the order being to put him in possession of what he had 
before. The Plaintiff is still in possession of this seer. Up to 
this point there seems no doubt about the facts. Beyond this 
there may be doubt. In my opinion the Plaintiff has wholly 
failed to prove, and there is no reasonable hope that he can 
establish his allegation, that he participated annually in the 
profits to the extent of one-fourth, and was therefore a sharer or 
part proprietor.” But it would not be necessary for a member of 
an undivided family to prove that he participated in the profits 
to the full extent of his share. It is very common among joint 
families that the expenses of the family are paid out of the com¬ 
mon fund, and that each member draws a certain sum as he 
requires it, but there is no account taken between the members 
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of the family to see whether each member receives his full 
share. 


Luchmun Then the Settlement Officer goes into the question of seer land, 
Singh. 

v. and discusses the question whether the occupation of the seer 
S — ER land woulci take the case out limitation, provided he had 
—* nothing else. He says, “ But the question will sooner or later 

arise, and not alone in this, but in other similar cases,—does seer 
land, held as it is held by this Plaintiff, represent an ancestral 
share in the estate, oris it merely maintenance given to younger 
branches, at the pleasure of the head of the house ? It is quite 
certain that if circumstances compelled the division of the estate, 
the Plaintiff would share by ancestral right.” He then decided 
against the Plaintiff’s claim, upon which the case was brought 
before the Settlement Commissioner of Oudh , Mr. Cwme, and he 
says,—“ It is shewn that the descendants of Ojeeb Singh lived 
together till about 1264 Fuslee, and that the Apellant held 
possession of a village named Akberpore , which forms a portion of 
this estate, paying the proceeds into the common fund. It is 
also shewn that appellant held some seer, but there is no actual 
proof of Appellant’s having enjoyed a share of the general profits.” 
Then he goes on to discuss the question whether the holding of 
seer land is a participation in profits, and he comes to this con¬ 
clusion :—“ In the present case, then, the Court being of opinion 
that the Appellant was, up to 1264 Fuslee, a member of an un¬ 
divided Hindu family, living in common and sharing in common, 
holds that the cause of action in the case arose in 1264 Fuslee, or 
such other date about that year when Appellant and Respondent 
quarrelled and Appellant was deprived of the rights which he had 
up to that time enjoyed. Being of this opinion, the Court does 
not consider it necessary that Appellant should prove possession 
of a specific share, the possession of Respondent being presumed 
to be the possession of the entire family. 


It appears to their Lordships that the Settlement Commissioner 
was right in this opinion. If these brothers did live in com- 
mensality, and the funds of the estate which they respectively 
held, independently of the seer land, were brought into the com¬ 
mon fund, and they participated in this fund by reason of their 
living in commensality, it was not necessary that the Plaintiff 
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should prove the possession of a specific share of the joint fund. 

“ For these reasons,” the Commissioner says, “ the Court reveises 1874 
the order of the Settlement Officer, and decrees the Appellant j jUC hmun 
a one-fourth share in mouzah Nawagaon, being the share to 
which he is entitled by ancestral right, and to which he lays shumsheer 

S J NGH, 

claim .' 1 - 

An appeal was brought from that decision to the Financial 
Commissioner, the Defendant upon that appeal being the Ap¬ 
pellant. Colonel Barrow, as the Financial Commissioner, states 
the grounds of appeal, and he says :— If the parties were an 
undivided family in the Nawabee within limitation, no doubt the 
Commissioner’s order, reversing that of the Settlement Officer, is 
correct. It appears that in the Nawabee (1263 Fuslee), within 
limitation, a separation took plac^, and Respondent got only 
150 beegahs seer ; but this does not invalidate his claim, for he 
was in possession as a member of an undivided Hindu family 
up to 1263 Fuslee. He is, therefore, now entitled to his share. 

The proof of specific possession is not requisite. I uphold, 
therefore, the Commissioner’s finding, decreeing four annas share 
to special Respondent, subordinate to the zemindar, Shuwshere 
Singh.” 


Colonel Barrow's judgment was given on the 24th of Sep¬ 
tember, 1867. It appears that at that time Colonel Barrow was 
only officiating as Financial Commissioner when he gave judg¬ 
ment affirming the decision of Mr. Currie ; after that Mr. Davies 
appears to have come back and resumed his duties as Financial 
Commissioner. An application was made to Mr. Davies , who was 
then the Official Commissioner, to review the judgment which 
Colonel Barrow had given wh^n he was acting as Financial Com¬ 
missioner. Mr. Davies refused to grant a review, and on the 27th 
of November, I 867 , rejected the application. Nothing was done 
after this until the 24th of April, 1868, which was more than 
ninety days from the time of the original decision of Colonel 
Barrow , and more than ninety days even from the time when 
Mr. Davies rejected the application for review. Colonel Barrow 
at that time was again acting as or had been appointed substan¬ 
tially to the office of Financial Commissioner. At all events he 
Vol, II p 
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was performing the duties of that office, and on that day an appli¬ 
cation was made to him for a review of his own judgment; Mr. 
Davies having rejected a review, an application was made to 
Colonel Barrow himself to grant a review. Upon that he says 
Review is asked for in this case on the grounds of a certain 
statement said to have been made by the special Respondent in 
1859, to the effect that they (the sharers) had been turned out of 
possession, sixteen or seventeen years before, by Shumshere Singh, 
meaning that the family had then separated. The statement is 
produced and read, shewing that Shumshere Singh had turned 
them out before February, 1844, and that they (the special Re¬ 
spondents) merely held their seer, &c. The translation of the 
deposition referred to is dated January 1859, and the Plaintiffs 
(special Respondents) loosely stated they had been sixteen years 
separated, which places them a year only out of limitation. I 
do not think that this statement would suffice to eject Luch¬ 
mun, &c., from a share if they could otherwise prove that they 
had held the status of shareholders. 1 The statement referred to 
was, however, before the Settlement Officer when he came to the 
first decision, and it was also before Mr. Currie, as well as the 
evidence which had been given in the Plaintiff’s favour; the state¬ 
ment which the Plaintiff had made, and which tended to shew 
that the evidence was not correct was before both those officers, 
the Settlement Officer who decided the case in the first instance, 
and the Settlement Commissioner, Mr. Currie, and it was also 
before Colonel Barrow himself when he gave his Judgment affirm¬ 
ing the decision of Mr. Currie. But the Plaintiffs had given 
evidence to shew that they were shareholders, and Mr. Currie had 
acted upon that evidence and found that they were shareholders, 
and had given them a decree in consequence. Mr. Currie says 
that “ up to 1264 Fuslee, appellant ( Luchmun ) was a member of 
an undivided family, living in common and sharing in common, 
and that they only separated in 1264, when they quarrelled.” 
The Financial Commissioner goes on ; “ There is no evidence on 
record to this effect; the trying officer, indeed, says that Luchmatt 
has produced none to shew that he had any status as a proprietor. 
There are eleven or twelve villages concerned in this decision. 
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The Government demand on the same is Rs.4150 * (that is to shew 
that the value of the estate was considerable). “ Such important 
interest deserves full inquiry before shares can be decreed, and 
the quotation from Mr. Curr ie's judgment will form the subject 
of an issue for further trial. After the lapse of so long a time I 
regret to give the Courts the trouble of further inquiry, but in 
this instance it appears only just to special Appellant to do so, for 
Luchmutu as far as the evidence yet goes, has not proved a good 
title to a share.” 


JC 

1874 


Luchmun 

Singh 

v. 

Shumshere 

Singh. 


The case, then, was sent down for the purpose of trying whether 
the quotation from Mr. Currie's judgment that the Plaintifl was a 
member of an undivided family up to 1264 was correct or not. 
In reality the case was sent back to the Settlement Officer to try 
whether the decision of Mr. Currie upon appeal from the Settle¬ 
ment Officer upon a question of fact was correct or not. The case 
came before Colonel Burrow merely upon special appeal. Me 
sent it back upon the ground that there was no evidence whatever 
given in support of that issue. There was, however, the evidence 
of the Plaintifl himself upon oath. It appears to their Lord- 
ships that the Financial Commissioner was wrong in granting 
the review and remanding the case ; and further, that he had no 
power to do so. 

The right to apply for a review of judgment depends upon 
Act VIII. of 1859, sect. 376, which is as follows: “ Any person 
considering himself aggrieved by a decree of a Court of original 
jurisdiction, from which no appeal shall have been referred to a 
superior Court, or by the decree of a district Court,” and so on, 
“ and who, from the discovery of new matter or evidence which 
was not within his knowledge, or could not be adduced by him at 
the time such decree was passed, or from any other good and 
sufficient reason, may be desirous of obtaining a review of the 
judgment passed against him, may apply for a review of judgment 
by the Court which passed the decree.” 

Now, what was the ground of application to Colonel Barrow 
for a review of his own judgment ? He says that there was no 
evidence whatever before Mr. Currie in support of the fact that 
the Plaintiff was a member of a joint family ; but there was no 

F 2 
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allegation when the application for the review of judgment was 
made that the applicant had discovered anv new matter or 
evidence which was not within his knowledge, or could not be 
adduced by him at the time the decree was passed. 

Ihen was there any other good and sufficient reason ? The 
only other good and sufficient reason appearing in Colonel Bar* 
row's judgment was that Mr. Currie had found that fact without 
any evidence to warrant it ; but that is not correct. 


But the application was made more than ninety days from the 
date of the decree, and it was made more than ninety days even 
from the time when Mr. Davies had refused to review Colonel 
Barrow's decision. Sect. 377 of Act VIII. of 1859, enacts that 
the application for a review shall be made within ninety days from 
the date of the decree, unless the party preferring the same shall 
be able to shew just and sufficient cause, to the satisfaction of the 
Court, for not having preferred such application within the limited 
period. 

Now if the ground for the application for review was, as stated 
by Colonel Barrow in his judgment, that Mr. Currie had found a 
fact without any evidence whatever in support of it, the Defendant 
ought to have applied for the review of judgment within ninety 
days from the date of the decree. But in this case the second 
application for review was not made within that period. In the 
case of Maharajah Moheshur Singh v. The Bengal Government 
cited from 7th Moore s Indian Appeals (l), it was held that a 
review granted after ninety days without sufficient ground was 
invalid. That, however, was in a resumption suit, and was not a 
case under Act VIII. of 1859. It was under an old regulation, 
and was not an express decision, although probably the same 
principle would apply to a case under Act VIII of 1859. There is, 
however, an express decision in the High Court of Bengal with 
regard to the application for a review under Act VIII. of 1859. 
That is reported in 8 Sutherland's Weekly Reporter (2), Gun - 
ganarain Roy v. Gonomoonee . The marginal note is “ The order 
of the Lower Appellate Court, admitting a review of judgment 
after the expiration of ninety days from the date of the decree, 


• • 


(1) Page 309. 


(2) Page 184. 
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without shewing whether there was sufficient cause proved to its l c * 
satisfaction for the delay, was held to be illegal, and was set aside PS 74 

with the subsequent proceedings thereon.” Luchmun 

Singh 

Their Lordships approve of that decision, and consider it applic- ^ 
able to the present case. Colonel Barrow does not state that SH ™ s “ RE 

there was, or that it had been shewn to his satisfaction that there - 

was sufficient cause for not having made the application for the 
review within the ninety days. According to the decision, to 
which reference has been made, it appears that the review itself 
and all the subsequent proceedings under it were invalid. 

The case, however, went down, and was re-tried by the Settle¬ 
ment Officer. It is unnecessary to go into the further proceedings. 

Their Lordships are of opinion that even if the review had been 
properly granted, the subsequent proceedings and judgment were 
entirely wrong. The case is decided upon the ground that Colonel 
Barrow has not shewn that it was proved to his satisfaction that 
there was a sufficient excuse for not having made this application 
for a review within ninety days from the date of the decree, and 
that the granting of the review, and all subsequent proceedings 
under it were erroneous and invalid. The original decision of 
Colonel Barrow , upholding Mr. Curries decision in favour of the 
Plaintiff, and awarding him a one-fourth share of this estate, must 

stand. 


Their Lordships, therefore, will humbly advise Her Majesty 
that the last decision of the Financial Commissioner, dated the 
29th and 30th of June, 1868, be reversed, and that the first decision 

of the Financial Commissioner, dated the 34 of September, 1867, 

be affirmed. 

There were two other cases Ajeet Singh’s Case and Ramdeen 
Singh’s Case. They appear to have been decided by Mr. Reid in 
favour of those Plaintiffs, upon the authority of the first decision 
of Colonel Barrow in Luchmun Singh’s Case. It does not appear 
when the application was made, but Colonel Barrow , says,—“ I 
must tadmit this case to review, as Captain Thompson, in con¬ 
sequence of the orders in special appeal, Shumshere Singh v. 
Luchmun Singh, altered his decision in the cases of Shumshere 
Singh v. Ajeet Singh and Shumshere Singh v. Ramdeen Singh,” 
12 
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Then he goes on and determines the matter in the same way as 
1874 he determined it in Luchmun Singh's Case. He says, “And my 

Luchmun orc ^ ers °f Ihe 29th ultimo upheld Captain Thompson's in all three 
Singh cases, which is an error, as my order was intended to dismiss the 

Shumshere claims of Ajeet Singh and Ramdeen Singh, as well as that of 
^ 1NGH - Luchmun Singh." 

Iheir Lordships will humbly advise Her Majesty that the deci¬ 
sion of the Financial Commissioner of the 14th of July, 1868, be 
reversed, that the decisions of the Officiating Commissioner, dated 
the 21st of October, 1867, in the cases of Shumshere Singh v. Ajeet 
Singh , and of Shumshere Singh v. Ramdeen Singh, dismissing the 
appeals from the decrees of the Settlement Officer, dated respec¬ 
tively the 8 th of March, 1865, be affirmed, and that those decrees 
be upheld, and that the Respondent do pay che costs of those 
appeals, and all the costs in the lower Courts, subsequent to 
the order of remand of the 29th of April, 1868. One set of costs 
only to be allowed in the three appeals to Her Majesty in 
Council. 


Attorney for Appellants : Mr. T. L. Wilson. 

Attorneys for Respondents : Messrs. Young, Jackson & Co. 
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ON APPEAL FROM THE HIGH COURT AT BENGAL. 


Regulation VIII of 1819, sect. 8, clause 2—"Substantial Persons"— Service 0/ 
Notice of Sale—Material Misstatement in Petition for special leave to appeal. 

In a suit to cancel a sale of a putnee tenure under Regulation VIII of 
1819, on the ground that the witnesses who attested the due publication of 
notice were not “substantial” persons within the meaning of sect. 8, clause 2 
of the Regulation : — 

Held (reversing the judgment of the High Court), that a “ substantial 
person does not necessarily mean a wealthy man from whom damages could 
be recovered by the putneedar, supposing the attestation to be false. Wealth 
is only an element in the position and status of a witness, and the judge in 
each case must satisfy himself that the witness is a man of respectability 
resident in the neighbourhood. 

Where it is proved that the notice of sale has been actually served, the 
sale is not vitiated merely because one of the witnesses to the notice is 
held not to be substantial within the meaning of the clause. 

Sona Bebce v. Lall Chand CJiowdhry (1) approved. 

It appearing that the petition on which special leave to appeal was granted 
contained a material misstatement of fact, their Lordships refused the costs 
of the appeal. There must be uberrima fides in applying for such leave, 
otherwise an order granting it will be rescinded on application by the Respon¬ 
dent at any time before the appeal has been actually entered upon. If 
such misstatement should appear, even at the latest stage, to have been 
made with the intention to deceive, the appeal will be dismissed. 


Appeal, under special leave granted by Her Majesty in Council 
(January 14, 1871), from a judgment (February 18, 1865) of the 
Calcutta High Court (Kemp and Glover, JJ.) reversing on review 
a judgment of the same Court passed in special appeal, and dated 
the 28th of July, 1864. 

1 he judgment appealed from set aside a sale of a putnee talook, 
made under Regulation VIII of 1819, at the instance of the 

* Present : SIR JAMES W. COLVILE, SIR BARNES PEACOCK. SIR MONTA¬ 
GUE E. Smith, and Sir Robert p. Collier. 


(1)9 Suth. w. R. 242. 
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zemindar Muddun Moliun Haidar , and purchased by the Appellant, 
on the ground that the notice of sale prescribed by the 8th section 
of the Regulation had not been duly and legally served in accord¬ 
ance with the provisions of the second clause of that section. One 
of the provisions was, that the service and publication of notice of 
sale should be attested by “ the signatures of three substantial 
persons residing in the neighbourhood.” 

The Defendant Muddun Mohun Haidar , the zemindar, alone 
appeared on the review; and he was ordered to pay the Plaintiffs 
costs of the High Court. 

Muddun Mohun Haidar , the zemindar, alone applied for a review 
of the last-mentioned judgment of the 18th of February, 1865. 
On the 3rd of February, 1866, his application was refused. 

The Appellant then applied to the High Court to admit an 
appeal to Her Majesty, which was, in the first instance, and on the 
3rd of August, 1866, ordered to be amitted on the ground of the 
importance of the question raised; but that order was on the 17th 
of May, 1867, recalled, on its appearing that the application had 
not been made within six months from the date of the first judg¬ 
ment passed on review. 

On the 14th of January, 1871, special leave to appeal was 
granted by Her Majesty in Council to the Appellant on his peti¬ 
tion, which stated that the Petitioner had himself applied for 
a review of judgment on the 3rd of February, 1866, and that the 
learned Judges constituting the Division Bench differed in opinion 
as to the propriety of allowing the application ; and that on the 
3rd of August, 1866, he petitioned the High Court for the admis¬ 
sion of an appeal to Her Majesty in Council which on the 22nd of 
February, 1867, was granted. The petition further stated that on 
the 12th of May, 1867, the Respondents having appeared and 
objected to the last-mentioned order admitting the appeal, on the 
ground of the application having been made after the expiration 
of the time for appeal, the order for the admission was withdrawn 
on the 8th of June, 1867. 

The petition then went on to state that according to the practice 
prevailing in the High Court down to the 3rd of August, 1866, the 
date for appealing to Her Majesty in Council from a decree of the 
High Court was calculated from the rejection of the petition for 
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review of the order complained of, and that such practice was 
altered by a Full Bench decision (l), dated the 11th of September, 1874 
1866, which ruled that the time for appeal should be calculated Ram S abuk 
from the date of the decree or order complained of, and not from B^sk 
the date of the rejection of a review of that decree or order, and monmohini 

that according to the former practice the Appellant’s application D0SSEE - 

was in time. 

Mr. Doyne , for the Appellant, upon the question of construction 
of the word “ substantial,” contended that the previous judgment 
of the High Court was correct in law ; and that, at all events, it 
any doubt existed as to the “substantial” character of the wit¬ 
nesses the Appellant should have been allowed the opportunity 
asked for on the application for a second review of supplementing 
the evidence of attestation. It appeared from the record that 
though the evidence had been directed to the character aud means 
of three witnesses only, there had, in fact, been seven, and evidence 
might have been adduced as to one or more of the remaining four 
being “substantial ” persons within the meaning of the section. 

It was inequitable that this sale should be set aside against a bona 
fide purchaser on a more matter of form, it having been found 
as a fact by the Courts below that the putneedar had actually 
received the required notice of sale. 

[He cited Sona Bebee v. Lall Chand Chowdhry (2).j 

Mr. Graham , for the Respendents, contended that there had 
been a total failure to comply with the requirements of Regula¬ 
tion VIII of 1819, in regard to service of the notice of sale on the 
putneedar. [Sir Montague E. Smith:— The Courts below have 
not found that the putneedars had in fact no notice ; therefore it 
was a pure question of form.] The Act being one affecting pro¬ 
perty, and prescribing more or less penal sales, must be strictly 

followed. There had been neither attestation, nor receipt, nor 
publication of the notice within the meaning of sect. 8 , clause 2 , 
of Regulation VIII of 1819. The litigation had been going on 
for eleven years. [Sir Montague E. Smith Yes, on this most 

(i) Soudamonee Dossee v. Maharai Dheraj Mahtab Chand Bahadoor (6 Suth. 

W. R. Misc. Rul. p. 102). ( 2 ) 9 Suth. W. R. 242. 
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wretched point,which would not have been allowed in this country.] 
The Appellant net having moved in the matter for eighteen months 
at the date of his application to the High Court in 1866, ought 
not to have been allowed to appeal to Her Majesty. [Sir Barnes 
Peacock: —The case has been argued now, and expenses incurred.] 
He then referred to the dates of the various proceedings, shewing 
that the persent Appellant did not appear in the suit from 1864 
till the 3rd of August, 1866, and contrasting this with the state¬ 
ments appearing on the face of the Petition, urged that special 
leave to appeal had been granted on a material misstatement of 
the true facts of the case. 

Mr. Doyne , replied. [Sir James W. Colvile referred to Wilson 
v. Callender (l) and Sibnarain Ghose v. Hullodhur Doss (2). Have 
you not got leave to appeal on a statement that you took a step 
which you did not take?] This objection was only faintly hinted 
at in the Respondent’s case, and not taken in the “ reasons.” The 
Respondent ought to have come in and objected that the special 
leave should be withdrawn. It was granted years ago, and it was 
inequitable that the objection should now be allowed, after all the 
costs of appeal have been incurred. He referred to sect. 337 of 
Act VIII of 1859. [Sir Barnes Peacock If this decree is 
set aside on Ram Sabuk’s appeal, it would be for the benefit of 
Mud dun Mohun, and that does not appear from the petition.] 

The judgment of their Lordships was delivered by 

Sir Montague E. Smith :— 

In this case their Lordships, having heard the argument on the 
appeal, propose to give judgment upon its merits, and some ob¬ 
servations will subsequently be made on the objection which was 
taken to the statements in the petition of appeal. 

The suit was brought by a putneedar to set aside the sale of his 
putnee talook, called Juggutbullubpore, which had been sold for 
arrears of rent through the collector, under the provisions of 
Regulation VIII of 1819, and the Defendants to the suit were the 
zemindar Muddun Mohun Haidar , and the purchaser at the sale, 


(1)9 Moore’s P. C. Cases, 100. 


(2)9 Moore’s P. C. Case3, 354. 
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Ram Sabuk Bose. The plaint charged fraud on the part of the J * c 

zemindar and the purchaser in the proceedings previous to the sale* 1874 

and charged that the receipt of the notice which was served undei Ram sabuk 
the provisions of the Act had been forged. Various objections 
taken to the sale have been disposed of in favour of the Defendants* monmohini 
and one only remains for consideration in th« present appeal ; ^ QSS 
that is, whether the witnesses who have signed the receipt are 
substantial persons within the meaning of the Regulation. 


The Regulation provides, in the second clause of the eighth 
section, for the manner in which the notice of sale shall be served 
and published. It directs that it shall be stuck up in some con¬ 
spicuous part of the cutcherry of the zemindar, and it also pro¬ 
vides for publicity and service in the cutcherry of the defaulter. 
It is with the latter only that it is necessary to deal in the present 
appeal. The Regulation says, “ A similar notice shall be stuck up 
at the sudder cutcherry of the zemindar himself, and a copy or 
extract of such part of the notice as may apply to the individual 
case shall be by him sent to be similarly published at the cutcherry 
or at the principal town or village upon the land of the defaulter. 
The zemindar shall be exclusively answerable for the observance 
of the form above prescribed, and the notice required to be sent 
into the mofussil shall be served by a single peon, who shall bring 
back the receipt of the defaulter or of his manager for the same, 
or in the event of inability to procure this, the signatures of three 
substantial persons residing in the neighbourhood, in attestation 
of the notice having been brought and published on the spot.” 


It appears that the receipt of the defaulter could not be obtained. 
His gomastah was seen, but he refused to give one; and thereupon 
the peon obtained the signatures of seven persons who, it is alleged, 
resided in the neighbourhood. At the hearing before the Principal 
Sudder Ameen evidence was given as to the residence and the 
status of three of those seven, and the Principal Sudder Ameen, 
being satisfied that they were substantial persons within the 
meaning of the Regulation, thought it unnecessary to go into 
evidence with respect to the other four ; and he found in very 

distinct terms these three persons resided in the neighbourhood, 

and were substantial persons. This is his finding upon the facts: 
‘ The Plaintiffs take exception to the above seven persons not 
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residing in the neighbourhood of the defaulter’s mehal. To thisit 
would be observed that Warns Mollah , one of the seven persons 
above alluded to, was the mundul of Juggutbullubpore, and Goluck 
Chowkeedar was the chowkeedar of the village. These two cer¬ 
tainly are what the law calls substantial’men. As regards Kabel, 
though not a man of much consequence, he was known to carry on 
the trade of a tailor in the village , consequently, a receipt signed 
by, among others, three such men as Warris , Goluck Chowkeedar , 
and Kabel , must be considered a sufficient proof for the service of 
notice. A more respectably signed document cannot be, from the 
circumstances of the country (the respectable portion of every 
community being at all times averse to appear in a Court of justice) 
expected.” The objection at their Lordships’ bar was directed 
only to one of these witnesses, Kabel , who carried on the trade of 
a tailor. It has not been contended that the other two did not 
satisfy the requirements of the statute, although in the judgment 
under appeal it appears to have been held by the High Court 
contrary to its former decision on the same point, that two of them 
did not satisfy its words. 

There was an appeal from the finding of the Principal Sudder 
Ameen to the Judge of the Twenty-four Pergunnahs; and Mr* 
Beaufort , the Judge of the Twenty-four Pergunnahs, affirmed the 
decision. He affirmed it upon two grounds : first, upon the facts, 
and then that supposing the witnesses did not satisfy the statute, 
still notice having been really served upon the Plaintiff, the put- 
needar, as was proved in the cause, through his gomastah, the non- 
compliance with the direction of the statute would not, umPr the 
circumstances, vitiate what had been done. His finding is, “ I am 
of opinion that the Appellants have failed to shew any sufficient 
ground for rejecting the receipt. When the gomastah, who was in 
the cutcherry, refused to give a receipt, the peon brought the guru 
of the village, and made him write a receipt under a tree close by, 
and then he got some of the bystanders to sign the receipt. The 
evidence proves these facts, and proves that the three persons who 
were called as witnesses at the trial of the case in the lower Court 
saw the notice affixed to the door ; and I find no ground for hold¬ 
ing that they are not substantial within the meaning of the law ; I 
think that all that is required is good evidence to the fact of the 
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publication of the notice on a certain date, and that that has been 
supplied in this case; ” therefore he affirmed the judgment of the 1874 
Court below upon the fact that these witnesses were substantial RAM g ABUK 
men. Then he goes on thus : “ I would go further and say that Hose 
the directions of the law are intended for the guidance of the col- monmohini 
lector only.” Then he gives his reasons, “ Before putting up the Dossee. 
putnee tenure to sale he must require proof that the notice was 
duly served, and the law says that such proof must be of such and 
such a nature. The collector is not required to take evidence; he 
has to examine merely the written documents produced by the 
zemindar, and if the proof appears to be pritna facie good, the 
putnee is sold on the responsibility of the zemindar. Then, if the 
putneedar has recourse to the Civil Court, the issue is not whether 
the proof adduced to the collector at the time of sale was strictly 
within the words of the law, but whether the evidence adduced 
before the Court to prove the service of the notice on or before a 
certain date is credible and satisfactory. The reasonable object 
of the law is that the defaulter should have timely notice of the 
intention to sell; and if it be proved that such notice was given 
to the satisfaction of the Court, the number of witnesses present, 
their actual stattis in social life, and the distance of their dwelling- 
houses, are points which are immaterial.” It is to be observed 
that on this point there is a decision of the High Court when Sir 
Barnes Peacock presided in it, to the same effect. In the case 
of Sona Bebee v. Lall Chatid Chowdry and Another (l), the 
Chief Justice says, “ This was a suit to cancel a sale of an under¬ 
tenure under Regulation VIII. of 1819. The material part of 
clause 2, section 8 , Regulation VIII. of 1819, so far as this case 


is concerned, is that the notice required to be sent into the mofus- 
sil shall be served. The zemindar is exclusively answerable for 
the observation of the forms prescribed by that clause. The sub¬ 
sequent part of the section, which prescribes that the serving peon 
shall bring back the receipt of the defaulter or of his manager,or 
in the event of his inability to procure it, that he shall obtain that 
which by the regulation is substituted for it, is merely directory, 

and if not done does not vitiate the sale, provided the notice is 
duly served.” 


13 


( 1 ) 9 Suth. W. R. 242. 
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Their Lordships are disposed to agree with the judgment of the 

1874 High Court as delivered by Sir Barnes Peacock , confined as it is 

Ram Sabuk leases where there is proof that the notice was duly served. The 

Bose consequences of holding that a statutory sale of these putnees 

Monmohini could be set aside because one of the witnesses to the notice turned 
Dossee. 

- out not to be substantial, when it was in fact served, would be to 

give too great effect to form at the expense of substance. 


The putneedar was not satisfied with these two decisions. 
Although the point is certainly small and narrow, whether this 
tailor was a substantial man or not, he appealed to the High 
Court. The two Courts below having found that in point of fact 
Kabel was a substantial person, his appeal could only be upon 
matter of law, namely, that they had misconstrued the Regulation 
and the meaning of the word “substantial.” Upon this appeal to 
the High Court, he at first fared no better than he had done in 
the Courts below, and a Division Bench of the High Court affirmed 
the two former judgments, and for reasons which to their Lord- 
ships’ minds are perfectly satisfactory. Having noticed some of 
the objections, which are not now relied upon, they say, “Next, as 
to these witnesses’ respectability. The word used in the Regulation 
is ‘substantial,’ meaning, of course, m«n who have some status in 
the community, men of local influence or importance, or respecta¬ 
bility. We think that the law has been complied with on this 
point also. One of the witnesses is the mundul, the head man of 
the village,another is the chowkeedar, an official whose attestation 
is always considered as the best possible in all matters connected 
with service of notice.” It is well to call attention pointedly to 
this finding as to the chowkeedar, because it is entirely incon¬ 
sistent with the decision of the same Division Bench upon review, 
where they considered that the chowkeedar is not a substantial 
witness within the meaning of the Act. “The third appears to be 
a tailor, residing temporarily at the place, but who lives in the 
neighbourhood. This man is declared to be not a proper witness. 
We do not see why the man is not to be considered competent to 
attest the serving of notice. He appears to be a respectable man, 
though not a rich one; and besides, the phrase ‘ substantial,’ on 
which special Appellant lays so much stress, must be taken com¬ 
paratively. In a small village the measure of a ‘substantial* 
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witness will, of course, be much lower than in a place of im- )• 
portance.” i &74 

Kam Sabuk 

The putneedar, still dissatisfied, applied fora review of that 13 ose 
judgment, and, upon the review, the Court, consisting of the same monmohini 
two Judges, without much reference to or discussion of their Dossee. 
former judgment, reversed it upon grounds to which I will now 
refer. In order to see upon what grounds the Court really acted 
in thus reversing their former judgment, it is necessary to say that 
they refer in their judgment to the contention of Mr. Pauly the 
counsel for the Appellant, in this way : “ It is contended by Mr. 

Pauly the learned counsel for the applicant for review, that the 
law requires that the attesting witnesses must be ‘ substantial,’ 
that is to say, responsible, moderately wealthy men, against whom, 
in a case of false attestation, the party injured may have his 
remedy in a suit for damages.” This is what they observe on the 
evidence : “Now, in this case, the attesting parties are sufficient in 
number, and they reside in the neighbourhood, but, with the ex¬ 
ception of the mundul, the rest are not what can be called sub¬ 
stantial persons. One is the chowkeedar of the village, and the 
other a thika tailor. The Legislature invested the zemindar with 
the power of bringing subordinate putnees to sale, and made him 
exclusively answerable for the due observance of the prescribed 
processes under which such tenures could be brought to sale. To 
protect the putneedar from fraud, it was enacted that the notice of 
sale must be attested by three substantial persons. Now, it is 
clear that, unless the attesting parties answer to the common 
meaning to be put upon the word ‘ substantial,’the putneedar 
would be wholly without remedy in case of false attestation.” 

Now the Court, this being a special appeal, could only decide 
upon some matter of law, and the matter of law w’hich they appear 
to rule upon the construction of this Act is that the word “ sub¬ 
stantial ” means a wealthy man from whom damages could be 
recovered by the putneedar, supposing the attestation to be 
false. 

Their Lordships think that this is too limited a view. It is, no 
doubt, desirable that men of property should sign these receipts if 
they can be obtained, but wealth is only one element in the posi- 
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J* C. lion and status of the witness, and if he lives in the neighbourhood, 
1874 and if he be a respectable man and of good character, their Lord- 

Ram~Sabuk shi P s see 110 reason why, upon evidence appearing of such facts, of 
Bose which the Judge in each case must satisfy himself, the Judge, in 

7 J 

Monmohini estimating the position of the man, may not properly come to the 
Doss EE. conclusion that he is a substantial person. In the present case, 

the evidence appears to shew that the man objected to carried on 
the trade of a tailor, that he had lakheraj lands, that he lived in 
the neighbourhood, was well known, and was (to use a description 
built up of many circumstances) a respectable” person. Their 
Lordships think that upon such evidence the Judge of first instance 
and the Judge of the Twenty-four Pergunnahs, who had a right to 
review his decision on questions of fact, might properly come 
to the conclusion that the witness was a substantial man. Their 
Lordships, therefore, think that the first judgment of the High 
Court was more correct than the last. 

On these grounds, their Lordships have come to the conclusion 
to reverse the second judgment of the High Court upon the 
review ; but, inasmuch as the Zemindar Moddun Mohttn has not 
appealed from that judgment, they see no reason to give him 
relief, so far as the order aflected him personally only; that is to 
say, so far as it ordered him to pay the costs ; and therefore the 
reversal of the judgment will be without giving any right to him 
to have any costs that he may have paid under it refunded. 

Their Lordships have given very serious attention to the objec¬ 
tion raised by Mr. Graham, on the part of the Respondents, to 
the inaccurate statements in the petition for leave to appeal to 
Her Majesty. The appeal was made to Her Majesty upon special 
grounds, one being that the question was of considerable practical 
importance upon the construction of the Regulation. The peti¬ 
tioner was obviously out of time, and he could only obtain leave 
to appeal by excusing that lapse of time. Some of the statements 
in the petition are clearly inaccurate. It is stated, among other 
things, that the petitioner himself had applied for review of the 
judgment now appealed from on the 3rd of February, 1866, and 
that the learned Judges of the Division Bench differed in opinion 
as to the propriety of allowing the application, and did not allow 
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it; and he introduced the fact of that petition to the High Court 
as'an excuse for a part of the d°lay, alleging further that, accord- <874 
ing to the then understood practice of the Court, which he says was Kam Sabuk 
afterwards changed, the application was in time- It turns out that Bose 
the statement is inaccurate in this, that he did not petition the MONmohin. 

Court for a review of the judgment at all, but that the petitioner - 

was the Zemindar Muddun Mohun. Now when he came to excuse 
himself for the lapse of time, it is obvious that he should have 
been particularly careful to give their Lordships accurate informa¬ 
tion upon the points relating to that petition for review. If he 
had correctly stated the facts in his petition, although the point 
to be decided in the appeal was one of general importance, leave 
to appeal might not and probably would not have been granted. 

There is, therefore, a material misstatement in the petition. 


Their Lordships have considered whether the misstatement 
was intentionally made with a view to deceive this tribunal ; and 
if they had been clearly satisfied that this was the intention of 
the petitioner, or of those who advise him in India, they would, 
even at this late stage, dismiss the appeal ; but they are not fully- 
satisfied that such was the intention; and although the mis¬ 
statement is material, and one that clearly ought not to have 
occurred, and shews, at least, a great deal of culpable negligence, 
they are not so satisfied that it was done with the intention to 
deceive, as to dismiss the appeal at this late period. They desire, 
however, to say, that they think so seriously of this objection, and 
it is so necessary to insist that there should be uberrima fides on 
the part of those who come for leave to appeal, on special grounds, 
to Her Majesty, that they must mark their sense of what has 
occurred by refusing to give to the Appellants the costs of the 
appeal. They desire, further, to say, that if the objection had 
been made, as it ought to have been, by a preliminary motion, 
they have little doubt that motion would have been successful, 
and the order for hearing the appeal rescinded. Even if it had 
been made before the appeal had been entered upon at their 
Lordships’ Bar—when it was called on—they must have yielded 
to it *, but considering that the appeal has been heard upon the 
merits, that Mr. Doyne's observations upon the facts and the law 
VOL. II G 
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had been concluded, and it was only in the course of the argument 
1874 for the Respondents that this objection was taken, they think, 
Ram~Sabuk under the circumstances of the case, that they ought not now 


Bose 

V. 


to dismiss the appeal, and that it will be enough to mark their 


V. 

Monmohini sense of the impropriety of the petition by the refusal of costs. 
Dossee. 


In their Lordships’ opinion, an objection of this kind ought to 
be taken by the Respondents as early as the matter is brought to 
their notice, for the plain reason that if the leave to appeal is on 
that ground rescinded, no further costs are incurred, and it is 
wrong to leave the objection until the hearing of the appeal, when 
the record has been sent from Indicia and when all the costs 
attending the hearing have been incurred. In the present case 
not only was there no preliminary motion made to rescind the 
leave to appeal, but the Respondent’s case, although referring to 
the facts, did not point to them with distinctness, and there is no 
reason directed to the objection. 


Under these circumstances, their Lordships think that they will 
best perform their duty, the appeal having been heard, and their 
Lordships being clearly of opinion that the judgment appealed 
from is wrong, by reversing that decision, but doing so without 
costs; and that will be the recommendation they will humbly 
make to Her Majesty. 

Attorneys for-the Appellant : Messrs. Barrow & Barton . 

Attorneys for the Respondent: Messrs. Watkins & Lattey. 
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J. C.* 
1874 

Dec. 12, 15. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Declaratory Decree — Sect. 15 of Act VIII. of 1859. 

Where a Plaintiff’ being in receipt of rents and profits, sued for possession 
of a share of certain mouzahs under a mal title “ by setting aside the false 
mogolee bromuttur title stated by the Defendants” :— 

Held , that such suit, being merely to set aside an assertion, and one in 
which no relief can be granted, is not maintainable. Sect. 15 of Act VIII. 
®f 1859 gives a right of obtaining a declatation of title only in those cases 
where the Court could have granted relief if relief had been prayed for. 


AUREAL from a decree of the High Court at Calcutta , reversing 
a judgment of the Deputy Commissioner of Manbhoom , dated the 
30th of December, 1870. 

The facts of the case appear in their Lordships’ judgment. 

Mr. Cowie , Q.C., and Mr. Doyne, for the Appellant. 

None of the Respondents appeared. 

The judgment of their Lordships was delivered by 
Sir Robert P. Collier:— 

This was a suit instituted by the Rajah of Pachete against a 
great number of his ryots, about fifty, to,” in his own language 

obtain possession of ten rekhs, or a ten annas share of mouzah 
Raotara , pergunnah Para, under a mal title, by setting aside the 
false mogolee bromuttur title stated by the Defendants ” The 
Defendants set up different defences ; some of them alleged the 
mogolee bromuttur tenure, which the Rajah complained of their 
having set up ; others repudiated any such tenure, and declared 

* Present : SIR JAMES W. COLVILE, SIR BaRNES PEACOCK, SIR MON- 

tague E. Smith, and Sir Rqpeft p. collier. 

• » » • • 
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that they had never set it up, and therefore that the suit was 
brought unjustly against them ; others did not appear. The case 
came in the first instance before the Assistant Commissioner, who 
in their Lordships’ opinion did not sufficiently distinguish between 
the different classes of Defendants. He treated them substan¬ 
tially as all setting up this mogolee bromuttur tenure, and framed 
his issue with that view. He found in the result in favour of the 
Rajah, that the Rajah was entitled to possession of the lands in 
suit, and that the Defendants’allegation of mogolee bromuttur 
holding be set aside. 

An appeal was then presented to the High Court, and in their 
Lordships’ judgment the High Court scarcely sufficiently adverted 
to the distinct defences on the part of the various Defendants; 
the case of some being that they had a bromuttur tenure, that of 
others being that they had not and never had set it up; as against 
those last it was necessary for the Rajah to prove that they had 
set up a bromuttur tenure. The High Court reversed the decision 
of the Lower Court, and the ground of their decision is expressed 
in the last paragraph of their judgment: “ On the whole case we 
think that the onus being shifted on the Plaintiff to prove that 
these Defendants had, since the year 1197, paid at a variable rate, 
and that they had not paid at the rate of Rs.121. 9a., as per 
settlement of 1197, he has altogether failed to do so. We there¬ 
fore dismiss the Plaintiff’s case, and decree the appeal with costs.” 
In other words, the High Court appears to have found that the 
Defendants had proved a prinia facie case of a mogolee bromuttur 
tenure, throwing upon the Plaintiff the onus of rebutting that 
case, and that he had failed to sustain the onus thrown upon him. 
The decree of the High Court is in these terms : “ It is ordered 
and decreed by the said Court that this appeal be decreed, and 
the decree of the Lower Court be reversed, and that the suit of 
the Plaintiff Respondent as against all the Defendants be and the 
same is hereby dismissed.” Their Lordships do not think it 
necessary lo determine whether or not the High Court were right 
in the conclusion they came to, as to the proof or the rebuttal of 
proof of the bromuttur tenure, because in their Lordships’ opinion 
the judgment dismissing the suit is maintainable on totally dif* 
ferent grounds. This is jn substance a suit for a declaration of 
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title, and it is a suit to set afeide, not any deed nor any act, but 
a mere allegation of the Defendants that they had a certain 
tenure. In their Lordships’ view such a suit is not maintainable. 
Sect. 15 of Act VIII. of 1859 is in these words No suit shall 
be open to objection on the ground that a merely declarator 
decree or order is sought thereby, and it shall be lawful for the 
Civil Court to make binding declarations of right without gran¬ 
ting consequential relief.’’ A similar clause in this country has 
been held to give a right of obtaining a declaration of title only 
in those cases where the Court could have granted relief if relief 
had been prayed for ; and that doctrine has been applied to this 


J.C. 

i*$74 


RaJah 

Nilmony 

Singh 


V. 

Rally 

Churn 

Batia- 

CHARJEE. 


clause in the Indian Act. 

Now, applying that test, in their Lordships’ opinion this suit is 
not maintainable. The Rajah was not entitled to relief in the 
shape of an order giving him possession, inasmuch as he was in 
receipt of the rents and profits, and he sought for and could obtain 
no other description of possession than that which he had. He 
could not obtain relief by an order directing an enhancement of 
rent, inasmuch as the cognizance of suits for the enhancement of 
rent is confined to the Revenue Courts, and a certain procedure is 
assigned to claims of that kind in those Courts. His requisition 
of a declaration of a mal title, by setting aside the false bromuttur 
title alleged by the Defendants, is really no more than this, that 
he should have his title,whatever it was, as a zemindar, free from 
the allegation of the Defendants that they had some other title. 
If he had applied to set aside a deed set up by the Defendants 
impugning his ordinary title as a zemindar, then relief might be 
granted to him by cancelling that deed, but he cannot obtain 
relief in the shape of merely setting aside an assertion—an as¬ 
sertion, which, for all that appears, may have been merely by word 
of mouth. On these grounds it appears to their Lordships that no 
relief could have been granted to him if he had prayed for it, and 
therefore that the suit was not maintainable. They think it right 
to add that even if no rule of law had barred the suit, still that 
in their opinion this was not a case in which, in the proper exercise 
of judicial discretion, a declaration of title should have been made. 


The real object of the suit would appear to be to obtain a general 
declaration against a great number of persons holding by different 
VOL. II H 
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rights that they had no bromuttur tenure, of which declaration 
the Rajah might avail himself in proceedings to be taken in the 
Revenue Court in suits for the enhancement of rent. It was and 
will continue to be open to the Rajah to institute any actions he 
may think fit in the Revenue Court for the purpose of enhance* 
ment of rent against all or any of these his tenants ; but each of 
these cases must be tried upon its merits, and ought not to be 
prejudiced by a declaration such as he has sought to obtain. 


Under these circumstances their Lordships, for the reasons 
given, are of opinion that the decree of the High Court was right, 
and they will humbly advise Her Majesty that that decree should 
b? affirmed. It is scarcely necessary for their Lordships to add 
that, the decree being affirmed on these grounds, no adjudication 
has fyen given in favour of either party upon the question of 
mogolee bromuttur tenure. 


Attorneys for the Appellant: Messrs. Barrow & Barton. 
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ABEDOONISSA KHATOON and Others . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL 

Mahomedan Law-Gift of Musha—Gift of definite Shares of Zemindaries valid 
—Gift by a Guardian to a Minor valid without Change of possession— 
Secondary Evidence —Procedure — Issues. 


/Vov. 25, 26, 
27, 28. 

1875 

Jan. 30. 


A Mahomedan father was alleged to have executed, first, on the 14th 
Magh, 1254, in favour of his infant son, a hibbanamah of some lakhiraj 
lands charged with a religious trust ; second, on the 19th Assim, 1256, a 
hibbanamah to the same son of a 10-annas share of certain zemindaries. 
The mother was also alleged to have executed to the same son a hibbanamah 
(reciting the acknowledgment thereof by the father as guardian of the 
infant) of certain shares of other properties. 

On the 29th Falgoon, 1259. the said infant executed an ikrar to his father, 
making his probable brothers and sisters co-heirs in the properties con¬ 
tained in the second hibba, and his father the manager thereof. On the 
same day he executed to his mo.her an ikrar of a like purport as regarded 
her hibba. On the 16th Aughran, 1263, having attained his majority, he 
executed a third ikrar, in effect confirming the previous ikrars, and granting 
certain allowances out of the said properties. 

In a suit by the son to set aside the three ikrars as forged, and for 
possession with mesne profits of the properties ihe subject of the three hib 
banamahs :— 

Held , that the two earlier ikrars having been found to be genuine, the 
High Court (although it held the third and confirmatory ikrar not to be 
proved) was wrong in declining to give effect to the two former on the 
ground that they were executed by an infant, and under undue influence^ 
when neither the plaint nor the issues had directly raised these points, and 

% % s * 7 rn 

. when no evidence had been taken relating thereto. 

Held , with regard to the first hibbanamah, of which a document purport¬ 
ing to be a copy from the registry had been tendered in evidence, that such 
copy was inadmissible as statutory evidence under Regulation XX. of 1812, 
sect. 2, cl. 15, the original not having been proved to be “lost, destroyed, 
or not forthcoming,” nor any proof given by the subscribing witnesses that 
the original had been duly executed. 

Held , furiher, with regard to the two other hibbanamahs, that the rights 

• • • 

of the parties ought to be governed by the provisions contained therein and 


* Present Sir James w. colvile, Sir Barnes Peacock, Sir Montague 
E. Smith, and Sir Robert p. Collier. Assessor • sir Lawrence Peel., 

H 2 
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in the ihree ikrars read and constiued as a whole. No declaration, however 
to that effect could be made, nor any relief granted in the present, suit,having 
regard to its form and to the prayer of the plaint. 

Under Mahomedan law, where there is on the part of a father or other 
guardian a real and bona fide intenion to make a gift, the law will be satis* 
fied without change of possession, and will presume the subsequent holding 
of the property to be on behalf of the minor donee. 

The rule of Mahomedan law, that a gift of musha or an undivided part 
in property capable of partition is invalid, does not apply to definite shares 
of zemindaries, which are in their nature separate estates with separate and 
defined rents. 

r r . 

1HE suit in which this appeal arose was instituted in June, 
1859, in the Civil Court of Dacca , in Bengal> by Wahid Ally (since 
deceased, and represented by his widow, the Respondent Abedoo • 
nissa Khatoon) against his father, Moulvie Abdool Ally (also since 
deceased, and represented by his widow, the Appellant Ameeroo - 
nissa). It was dismissed (except as to an undisputed portion of 
the claim) by the judge of Dacca , on the 7th of December, 1861 ; 
and, on appeal by Wahid Ally , the Judge’s judgment was, on 
the 14th of March, 1864, reversed by the Calcutta High Court, 
and a decree was given to th* Plaintiff, as prayed for by him. 

The object of the suit was to get rid of the effect of three in¬ 
struments, called ikrars, alleged by Abdool Ally and impeached by 
the Plaintiff, and to have effect given to three several hibbanamahs 
or deeds of gift in favour of the Plaintiff—executed, as to one, by 
the Plaintiff’s mother, Noofnnissa , and, as to the other two, by 
the Defendant, his father. 

Of these deeds of the gift the Defendant admitted the execution 
of two, viz., one by the Plaintiff’s mother and one by himself, but 
alleged that they were not intended to have a bona fide operation; 
and also relied on the ikrarnamahs alleged by him as giving him 
a life interest and power of management in the properties which 
those deeds of gift purported to convey. One deed of gift (the 
first in point of date) he denied the execution of. 

The Judge held that the Plaintiff had failed to establish the 
execution of this last-mentioned deed of gift, and that the other 
two gifts were inoperative according to Mahomedan law, as pos¬ 
session had not been made over to the donee. As to the ikrarna- 
mahs, the Judge was of opinion that they had all been executed 
by the Plaintiff, and that they were genuine and valid. 
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On appeal the Division Bench of the High Court was of opinion C * 

that the execution of the disputed deed of gift was established, '874-5 

and that, as the Plaintiff was a minor at the time of the execution ameer- 

of all three, the possession of his father, as his guardian, was a k^axoon 

sufficient possession, under Mahomedan law to give validity to the 

gifts: and as to the ikrarnamahs, the Division Bench held that two 0 onissa 

of them of earlier date were, though executed by the Plaintiff, so Khaioon 

executed when he was a minor, and under the undue influence of 

his father, exercised for his own advantage, and that therefore 

effect should not be given to them : and as to the third ikrarna- 

mah, which bore a date subsequent to the Plaintiff attaining age, 

and which purported only to be sealed by him and not signed, that 

its execution was not proved. 


The facts of the case are as follows :— Abdool Ally married the 
Plaintiff’s mother, Noorunissa , in 1237, or about 1830, and settled 
on her a dower of Rs.30,000. Of this he paid at the marriage 
Rs. 12,000, and in satisfaction of the balance, he, by a registered 
deed, on the 29th Chatro, 1247, or April, 1840, conveyed abso¬ 
lutely certain lands to his wife. And he afterwards in Assim, 
1248 (June, 1841) sold to his wife certain other estates, and 
authorized her to have her name registered as owner of them in 
the Collectorate ; she obtained possession of them and successfully 
asserted it in an execution case. 

The Plaintiff and one daughter were the only issue of the mar¬ 
riage. The Plaintiff was found by the Division Bench to have 
attained majority, or eighteen years of age, in or about 1261, or 
about 1854. Noorunissa was in addition to the estates so con¬ 
veyed to her by her husband, possessed, as heir to her mother and 
in her own right, of a distinct share in a zemindary called Boro 
Bajoo. 

The first in date of deeds of gift in question, being that of 
which the execution was denied by Abdool Ally, and held not 
to be proved by the first Court, bore date the 14th of Magh, 1254 
(January, 1848), and was registered by the Registrar of Furreed- 
pore on the 10th of May, 1848. 

By this instrument, Abdool Ally made gift to his son, in conse¬ 
quence, as he therein stated, of his own infirmities, of the office of 
Mutwalee of the Durgah or Shrine of Kuddum Russool , together 
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with the endowed lands appurtenant thereto, and described in the 
1874-5 instrument, and declared that during his son’s minority one Moon • 
Ameer- s ^ ee Kolumooddeen , and in case of his incapacity to act, the Plain- 

Khai’Oon ^ S mot ^ er * s ^ ou ^ manage for him, and that on his attaining 
v. majority he should assume the management and possession 

oo A r; 

Khatoon. The second deed of gift, of which the execution was admitted, 

was dated the 19th Assim, 1256 (October, 1849), and was register¬ 
ed on the 30th of October, 1849. 

This second hibbanamah was as follows :— 

To the worthy of remembrance, Sreetnan Meeah Waked Ally, 
of good behaviour. 

“Deed of gift of jumma lands, executed by Moulvie Aodool Ally , 
inhabitant of Noabafee, in thannah Hurreeranipore, in the sub¬ 
division of Furreedpove, in zillah Dacca , to the following effect : 
As it is known that, in such times as these, there is no certainty 
of any man’s life, and as I am now past fifty-five years of age, and 
that I have only you, my minor son, and a daughter, Sreemotee 
Fukhurunnissa Khatoon, who is now without husband or offspring 
now in existence ; and as on my death it would not be to be won¬ 
dered at that you and your sister should fall to quarrelling about 
the property left behind me ; and as my daughter aforesaid having 
had from her husband zemindaries and talooks, many properties, 
and is therefore well provided for, and I having already bestowed 
by regular deeds some of my property to my wife, Sreejutta Noo- 
runissa Khatoon , and being in undisturbed possession with full 
rights of the remainder of the zemindaries and talooks which I 
own and possess, with the exception of the above-named (given to 
my wife). Out of these the following zemindaries and talooks now 

• * 0 

in.my possession, viz., my 10 as. 13 gs. 1 c. \k. share of the zemin- 
dary of pergunnah Noroollapore , in zillah Dacca , purchased by 
deed of private sale, the yearly Government revenue of which is 
Company’s Rs.2,129 4 as. 11 Ip., and recorded in my name as 
owner under No. 106 in the office of this Collectorate, and the 
2 -annas share of the zemindary of pergunnah Idrakpore, in zillah 
Backergunge , the yearly Government revenue of which is Com¬ 
pany’s Rs.593 lOtfs. 8 ip., recorded under No. 1929, and a second 
2 -annas share of the said pergunnah recorded under No. 1930, 
at a rental of Company’s Rs.537 ll^s. 6 \p. y and a 3-annas share 
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of the said pergunnah, recorded under No. 1932, at a rental of 
Company’s Rs.987 15 as. gp., making together a 7-annas share 
of the zemindary of pergunnah Idrakpore , recorded in the respec¬ 
tive shares aforesaid, in the name of my mother, Sreejutta Hyat- 
unnissa Khatoon , and in pergunnah (torn and missing) Dtp, the 
khareejah talooks of Jooar Lalwah Banekachee, recorded under 
No. 1733, as a talook in the name of Golam Imam, at a yearly 
Government revenue of Company’s Rs.230-llas. 5 p., and which 
is recorded at the Collectorate of zillah Backer gunge , in the name 
of my mother (torn and missing) A Ussa Khatoon , I, of my own free 
will and pleasure, being in sound health, and of my full knowledge, 
and as it would be difficult for you to live well and comfortably 
without my giving you all those talooks and zemindaries, do 
hereby confer upon you the above-mentioned 1C )as. 13gs. lc. \h. 
share -of pergunnah A oroollapore, and the 7-annas share of per¬ 
gunnah Idrakpore in separate and respective shares, and in 
pergunnah Chander Dip , the khareeja talooks of Jooar Lalwah 
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Banekachee , in their entirety, and I caused you to Le put in pos¬ 
session thereof. You shall, therefore, enjoy possession of all 
dwelling-grounds, garden-lands, cultivated and waste lands, horn 
steads, orchards, churs, and sand-banks, new formation and re-fer- 
mations, roads and pasturage, with trees, rivers and water-courses, 
ponds and tanks, water and forest privileges, and proceeds of fruits, 
hauts (markets), ghauts (river crossings), bazaars, and all waters 
therein connected with the said talooks and zemindaries, with 
tenants, zaerats, talookdars, howlahdars, and all othej^^nt-holders, 
rents in their entirety, to excavate or to fill up, t 
dwellings, plant orchards and gardens, and by 
revenues, and by a transfer from the former na 
all those talooks and zemindaries, at the office™ 1 
and becoming full owner in right of me with pT 
sell, and you and your heirs in succession shall enjo^ po^seV^on 
thereof, and the rights of myself and my heirs thereinWe hereby 

abandoned and cease. To which efteet I have executed this deed 
of gift.” 


A 


there^p r 


> 




( 

•vJ 


The third hibbanamah bore date the 24th Joistee, 1258 (June, 
1851), and was registered on the 13th of August, 1852. It was 
executed by the Plaintiff’s mother, and acknowledged by his 
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father, who signed it, as the guardian of the minor. It is as 
follows:— * 

To the worthy of remembrance Sreeman Wahed Ally, of good 
behaviour. 

“Deed of gift of lands, executed by Sree Noorunissa Khatoon, 
wife of Sreejut MoulvieAbdool Ally Saheb, inhabitant of Noabatee , 
in thannah Hu freer am pore, in the sub-division of Furreedpore , 
and now residing in the Mogultolee quarters of the town of Dacca, 
in the Sudder thannah of zillah Dacca. 

Whereas, it seems that in these times there is no certainty as 
to the duration of one s life, and as you are the only one son born 
by me, and that there would be no improbability that you might, 
after my death, sutler annoyance with regard to my zemindaries, 
talooks, houses, &c., and that disputes might thereby arise ; and 
whereas I am now in rightful and unopposed possession of my 
share of 6 as., 8gs. f of the seven annas, made into 16-annas share of 
the zemindary of pergunnah Boroo Bajoot situated in the district 
of Mymensingh , and in connection therewith of the Sera j gunge 
Bunder( market),and with it also khareejahs, bin-khareejah talooks 
in my own name and benamee (held under fictitious names), &c., 
and in zillah Dacca, of the purchased zemindary of tuppa Jehana- 
bad , in its entirety, and of a 6^s. 10gs. share of tuppa Arungabad , 
and of khareejah and bin khareejah talooks, &c., held in my own 
name or benamee, and within the town of Dacca , of houses and 
rent-free lands attached thereto, and within zillah Backer gunge, of 
the 4-annas share of the khareejah talook of mouzah Mahomtned 
Wasil, and others, and of khareeja, bin-khareejah talooks in my 
own name and benamee, the detailed particulars of the amount of 
Government revenue on the above being stated below. 

“I now, of my own free will, and being in full possession of all 
my faculties, make gift to you of all the zemindaries named in the 
list below, and of all the khareeja and bin-khareejah talooks and 
houses and howlahs therein named in their entirely, and amounting 
to the sum of Rs. 100,000 (one lac of rupees). And on account of 
your being a minor, your father, as your guardian, has acknow¬ 
ledged this gift, and I give you possession of the property given. 
And in virtue of this deed of gift, you shall henceforth, in my place, 
enjoy yourself, and your heirs and descendants in succession, the 


VOL. II.] 


INDIAN APPEALS. 


93 


use and possession of all the zemindaries specified in the schedule 
below, and of the talooks and houses and howlahs, and with them 
of all cultivated and waste lands, homesteads, high lands, settled 
grounds, hauts (markets), and bazaars and gunges, new formations 
and accretions,rivers and water-courses,diluvionsand re-formations 
duties on goods in water, revenues, forest revenues, and revenues 
on fruits and those from the talookdars, howlahdars, &c., and of all 
manner of revenue-paying people, with full rights, and take pos¬ 
session thereof in right of my rights, with power to fill or to 
excavate, to settle homesteads, plant orchards and build houses, to 
give or to sell, and by paying the Government revenue of the 
estates named below, according to the schedules at foot, and trans¬ 
fer them from the former into your own name, and also conduct 
all suits connected therewith as my representative. And should 
ever, in future, either I or my heirs prefer any claim thereto, it will 
be null and void. To which effect I have executed this deed of 
gift. Dated the 24th Joistee, 1258. 

“ Abdool Ally." 

To this third hibbanamah was annexed a list of the properties 
which the deed purported to convey. Many of these properties 
were (including her interest in Boroo Bajoo) shares in undivided 
property of which there had been no partition, and no actual pos¬ 
session was given to Wahed Ally ; and it was contended by the 
Appellants that the whole possessory and beneficial interst re¬ 
mained in the Moulvie. 
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The first of the ikrarnamahs on which Abdool Ally relied bore date 

the 29th Falgoon, 1259 (March, 1853), and purported to be signed 

and sealed by the Plaintiff. It was registered on the 15th of 

March, 1853. It recited the previous gift by his father to him of 

the 19th Assim, 1256, which was therein treated as bona fide and 

operative, and the settlement by him, Wahed Ally , on his wife, at 

their marriage, of one half of the interest given to him in the 

zemindary Nooroollapore, and that he was “owner and in possession 

of all the remainder of the above property and it proceeded to 

say that as his father had,by his bounty to him, left himself without 

means to provide suitably” for the children who would probably be 

born to him by Plaintiff’s mother and another wife, one Eftekhuru- 

nissa Khatoon , he, the Plaintiff, of his own free will, undertook to 
15 
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make certain provision for his half brothers and sisters that might 

be bo rn out 0 f the proceeds Qf the property recejved by h . m jn 

. gift, and to share it equally with any full brothers that might be 

'n , ° rn ’ and t0 make the latter compensation for the part of Noorool- 
Icrpore which had been settled on his wife. 

' . And concluded ^ declaring that the Plaintifl should have in 

• future, and so long as there was a possibility of brothers and sisters 

bemg born to him, no power of alienation, and that during the 

whole of his father’s lifetime the whole property mentioned in the 

.krar should remain in his (the father’s) charge, and under his 
management and control. 

on T t h H Se r ; k ; a T m : h b0re lbe same date ’ and registered 

recite fth & 'ft f Pn ’ 1853 ’ ^ " aS addressed to h '« mother, and 
ceiled the gift from her to him of the 24th Joistee, 1258, under 

which the Plaintifl had become “owner and in possession” of 
e es a es t ereby given ; and, in the same manner as the first 
. crarnamah, it stated that his mother had thereby deprived herself 
of the power of providing for “the probable brothers and sisters” 
which should be still born to her. And the Plaintifl accordingly 
undertook to provide for them all, and to share with his brothers. 
And ,t also concluded by his renouncing the power of aliena¬ 
tion, and giving his father, during his life, the entire manage- 

ment of the properties given by his mother, and of the collection 
of the rents, &c. 

The 3rd ikrar bore date the 16th Aughran, 1263 (December, 

1856), and was registered on the 6th of December, 1856; it did 

not purport, as did the two preceding ikrars, to bear the signature 
of the Plaintifl, but only his seal. 

It recited the execution and purport of the second and third 
deeds of gift, and of the previous ikrars, and, further that as 
Abdool Ally had some time previously contracted marriage with 
the Appellant, and there would probably be issue of the 
marriage it was proper to provide for them out of the pro¬ 
perties which had been given to Wahid Ally by his father and 
mother, and he accordingly thereby purported to engage that if 

there was only one daughter horn nf « • , 

« . . . . * 1 Dorn ot the marriage, she should 

enjoy in equal shares with him ,he whoie ,he property men- 
Honed in the sohednle,' any 0 , ler ^ ^ 
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should be further provided for by allowances charged on that 
property, and if sons should be born they should share the pro¬ 
perty equally with Wahid Ally, and that Abdool Ally should retain 

the management and control of it for his life. 

The schedules did not appear to comprise Boroo Bajoo, but did 
comprise Awalee Jehanabad, which in the body of the ikrar was 
stated to have been settled on Nooninissa by her husband. 

This ikrar also recited that Wahid Ally had been appointed 
superintendent of the durgah of Kuddutn Russool, and he pur¬ 
ported thereby to engage to divide the profits of the endowments 
of that shrine with his half-brothers in equal shares. 
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The quarrels between the father and son, which appeared to ha\ e 
commenced after the former married the Appellant, broke out 
during the year 1857 into open violence, as appeared by a report 
made in November, 1857, by a darogah, who was commissioned 
to make an inquiry in an Act IV. of 1840 case, which had been 
instituted by the magistrate in consequence of disputes as to 
possession of various lands having arisen between Abdool Ally 
of the first part, and Wahid Ally and a lessee of his, Mr. Wise , of 

the second part. 

A number of other proceedings under Act l\ . of 1840 fol¬ 
lowed, and in each case the awards made during the year 1858 

were in favour of the actual possession of Abdool Ally or his 
lessees. 


In consequence of those awards, on the 28th of June, 1859, 
Wahid Ally brought the suit in which this appeal arose against 
his father, Abdool Ally , his step-mother, the Appellant, and various 
lessees of the estates in suit. 


The plaint prayed to set aside the ikrars as forged, and the 

hereditary pottahs alleged to be given to Ameeroonissa , and to 
have possession with mesne profits of the durgah, and of the 
properties comprised in the three deeds of gift decreed to the 
Plaintiff. 

The Defendant, Abdool Ally , fileda written statement on the 11th 
of February, 1860, by which he denied the execution of the first 
deed of gift; as to the second, he, while admitting its execution, 
contended, first, that it was bad in law, because it purported to 
convey an undivided portion of an entire property ; and, secondly, 
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that it had not been executed bona fide , but for the purpose of 
diminishing his, the Defendant’s, credit, and thereby preventing 
him from getting into debt, and that therefore it had not been 
delivered to the Plaintiff, although he was of age at the time. 

As to the third deed relating to Noorunissa's properties, the 
Defendant pleaded as to part of those properties that they did 
not in fact belong to Noorunissa , as the conveyance of them to 
her from him was merely colourable, and that the gift to the 
Plaintiff was bad in law as being a gift of lands which were not 
partitioned; and as to the other part of those lands which he 
admitted had belonged to Noorunissa , he pleaded that the gift 
was bad for the same reason as last mentioned, and also because 
possession had not accompanied it. 

And he relied on the three ikrars. 

Noorunissa , the Plaintiff’s mother, died before the Moulvie 
married Ameer oonissa. 

The following issues were settled .— 

“l. Are the hibbas upon which Plaintiff grounds his claim valid 
documents ? has effect ever been given to them, and are they valid 
according to the Mahomedan law ? 

“2. Was Plaintiff ever in possession of the property in dispute 
previous to the Act IV. decisions, and if so, what kind of pos¬ 
session ? 

“3. Are the three ikrars said to have been given by the Plain¬ 
tiff to the Defendant, Abdool Ally , genuine and valid deeds ? 

“4. Is Plaintiff entitled as her heir to possession of eight annas 
of the property left by his mother, Noorunissa Khatoon ?’* 

- The Judge on the 7th of December, 1861, dismissed the suit as 
respects the disputed portion of the claim. On the 14th of March, 
1864, the High Court ( Morgan and Sumboonath Pundit , JJ.), re¬ 
versed the decree of the Judge. This reversal proceeded on the 
basis of the validity of the three hibbanamahs, and the invalidity 
of the three ikrars. The High Court then declared that Moulvie 
Wahid Ally was in his lifetime, and that those who were then his 
heirs and representatives were entitled to a decree for setting aside 
the documents relied upon by the Defendant, and for the recovery 
of the property sued for. 
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The Moulvie having applied for a review of that judgment, the 
following order was made :— 


J.C. 

1874*5 


“The authorities bearing upon this subject (being the cases 
mentioned in Macnaghten s Mahomedan Law, and the decisions 
reported in the Select Reports, vol. i.,pp. 12, 24, 25, and 115), 

have been again brought to our notice. 1 he stringent rules of 
the Mahomedan law of gift, in their application to new forms of 
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property, must receive a reasonable construction and modification, 
so far as these can be given without departing from the substantial 
injunctions of the law. Of the lands given, one portion, viz., 
Noroollapore and Idrakpore , are in the condition stated in our 
former judgment. They are separate‘estates.’ The other pro¬ 
perty, viz., Boroo Bajoo and Auntngabad , have not been formed 
into separate estates:’ but they are in other respects separate in 
enjoyment, that is, the portion of the rents to which the donor 
was entitled is certain, and is now and has long been separately 
collected and received. \\ e think that this property also is dis¬ 
tinct and separate, and sufficiently certain to admit of being the 
subject of a valid gift according to Mahomedan law. Our 
original judgment will, therefore, stand.” 


The Moulvie having died, the Appellant, as widow of the de¬ 
ceased, obtained leave to appeal to England. 


Mr. Leith, Q. C., and Mr. J. D. Bell , for the Appellant Ameer - 
0 onissa (the other Appellants being merely lessees) contended 
that the judgment of the High Court should be reversed, and 
that it should be found that the hibbanamah, dated the 14th of 
Magh, 1254, which was set up by Wahid Ally as having been 
executed by his father, was never so executed. It was never pro¬ 
duced, its non-production was not accounted for, no foundation 
was laid for secondary evidence, and if there had been, the condi¬ 
tions prescribed by Regulation XX. of 1812, s. 2, cl. 5, were not 
complied with. As regards the documents admitted to have been 
executed by Abdool Ally in favour of Noorunissa Khatoon and 
Wahid Ally % they were benamee conveyances, conveying to them 
no right of property; as also was the conveyance by Noorunissa 
Khatoon to Wahid Ally . In any event, whatever rights Wahid 
Ally may have had in the property comprised in the said docix- 
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merits, he duly released and made over the same to his father by 
the ikrars. As regards the ikrars, the objection to two of them 
was solely on the ground of minority, for they have been found to 
be genuine. The arrangements made by them were such as the 
father could have effected had the property been in his name. 
Inchoate gifts are revocable under Mahomedan law, not so if 
completed by delivery. Although he may have been a minor at 
the date of the first two of the said ikrars, he was found by the 
High Court to have attained the age of eighteen years at the date 
of the third, wherein he referred to the two former and confirmed 
them. The several documents executed by Moulvie Abdool Ally to 
Noorunissa Khatoon and h^r son, and by Noonniissa to her son, 
were purely nominal and inoperative,and were not intended as bona 
fide conveyances, and in law conveyed no right of property. Even 
if they were not purely nominal, they were not intended to ope¬ 
rate, as contended for by the Respondents, exclusively for the son’s 
benefit, but were part and parcel of an intended family arrange¬ 
ment to which the son was a party, and which was afterwards 
completed by the ikrars. No doubt, if the conveyances were 
intended to operate, the Mahomedan law did not prescribe in 
the case of gifts from father to son that a transfer of actual 
possession is necessary in order to validate and complete the gift. 
[Sir Lawrence Peel :—All the text-writers are agreed on that, 
and it was decidedin the case of Nawab Untjad Ally Khan v. 
Mussumat Mohutndee Begum (l) from Oudh ,relating to Company’s 
paper.] The father would continue in possession as trustee for 
his son, provided he had intended that the gift should take effect. 
[Sir Lawrence Peel: —It would be his duty as guardian to 
see that the gift was perfected.] Actual delivery of possession 
would not be necessary. [Sir Barnes Peacock. But the mode 
in which the father dealt with the profits would be important as 
regards the bona fides and completeneas of the gift as throwing 

light upon the intention.] 

Moreover, the conveyance was invalid, being of an undivided 
share. The principle of Mahomedan law is to prevent confusion 
either by conveying to several donees subject to partition, or by 
conveying undivided shares. As to the estates in this case, viz., 
Noroollapore and Idrakpore, being for revenue purposes distinct 

• (i) 11 Moore’s Ind. Ap. Ca., p. 517 . - 
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estate?,and therefore not within the prohibition of theMahomedan 
rule as to the subject of gifts, Ihev contended that the land itself 
was undivided, and the owners of the several sharfs entitled to 

require partition of it. See Keeruinath Ojha v. Sttmbhoo Chunder 
Roy (1), where a suit for butwarrah was maintained. The prin¬ 
ciple of Mahomedan law is stated by Macnaghten , Precedents, 
No. 13, p. 214, and Principles, c. v. “Of Gifts,” sect. 6 : “The gift 
of property which is undivided and mixed with other property, 
admitting at the same time of division or separation, is null and 
void unless it be defined previously to delivery, for delivery of 
the gift cannot in that case be made without including something 
which forms no part of the gift.” See Hedaya % book xxx. c. i. 

(vol. iii, p. 293). 
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Mr. Cowie , Q.C., and Mr. Doyne , for the Respondent Abedoo - 
nissa , in reference to the hibbanamahs being confused, con¬ 
tended that all that the Mahomedan law says on “confusion ” 
applied to cases of this kind—where the donor gives an undivided 
share of his property, not where he substitutes the donee for him¬ 
self as the owner of a share. As regards the hibbanamah of 1256, 
the donor conveys the whole of his interest, and it is impossible 
to say that it was void for confusion unless a Mahomedan cannot 
convey a share under any circumstances. A donor, it is true, 
cannot give an undivided part, reserving the remainder ; whether 
he can give to several donees in undivided shares is another 
matter. In opposition to Macnaghten 9 s Precedent, No. 13, p. 214, 
they cited 3 Hcdaya , p.293, book xxx. c.l [Sir Barnes Peacock 
referred to Appovier v. Rama Subba Aiyan (2)] ; 3 Hcdaya , p. 
294. The interests given by the respective gifts in this case were 
sufficiently distinct to be valid under Mahomedan law. Definite 
shares in zemindaries separately entered in the collector’s books, 
with separate and defined rents, are separate estates. See Mac¬ 
naghten s Principles of MahomadanLaw “Of Gifts,” section 6, and 
the several cases there mentioned in the “Precedents of Gifts.” 
As to the hibbanamahs, they contended that on the evidence they 
were all three duly proved, and that Wahid Ally , being a miitor, 
the possession thereafter by his father was that of a guardian, and 



Ci) Sudder Dewanny Decisions, 1852, p. 550. 
(2) 11 Moore’s Ind. Ap. Ca.,p. 75. 
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was sufficient to give validity to the respective gifts. As regards 
the ikrars, they were rightly held by the High Court not to have 
been binding on Wahid Ally. On the evidence they were not ge¬ 
nuine,and the issuesraised the further question whether, if genuine, 
they were valid. The burden of proof would be on the father to 
shew that the ikrars, if genuine,were executed with full knowledge 
on the part of the son. [Sir Barnes Peacock The ground of 
relief in this case was that the ikrars were forged. Can you, after 
that, go into evidence to shew that the party was a minor, or that, 
if a major, he was imposed upon ? See Essenchunder Singh v. 
Shamachun, Bhutto (l)J Wahid Ally , at the date of the alleged 
execution of the first two ikrars, appears on the face of the record 
and the finding of the High Court to have been an infant, and 
therefore those ikrars were absolutely invalid. Puberty is the 
age of majority amongst Mahomedans, and in India that is fixed 
at sixteen years. But Regulation XXVI. of 1793 fixes eighteen 
as the age for Mahomedans who are proprietors of revenue-pay¬ 
ing estates, and they contended that this case fell within that 
Regulation. 


Mr. Leith , Q.C., replied. Ihe hibbanamahs are shewn to have 
been executed for the purpose of securing the property, without 
the intention of giving the son a beneficial interest. As to 
minority, he relied upon the ratification in the third ikrar of the 
two former ones, but contended that Wahid Ally did not come 
within the provisions of Regulation XXVI. of 1793 : Monsoor 
Ali v. Ramdyal (2) ; Deebomoye Dosse v. Juggemer Hati (3) ; Act 
XL. of 1858, s. 2 ; Cally Churn Mullick v. Bhuggobutty Churn 
Mullick (4). [Mr. Doyne referred to Ranee Roshun Jahany. 
Etiazet Hossain (5).] 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith :— 

This suit was brought in the Civil Court of Dacca by Moulvie 
Wahid Ally against his father Moulvie Abdool Ally , in his own 
right and as the heir of his deceased wife Eftekhurunissa , and as 

(1) n Moore’s Ind. Ap. Ca. t p. 7, (3) , Su th. W. R. 75. 

per Lord Westbury. ( 4 ) I0 Be n. L R 2 ^ 

(2) 3 Sath. W. R. 50. (5) 5 Suth. W.R. 5 . 
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the husband of another wife, Ameeroonissa, to set aside three 

ikrarnamahs, or agreements, on the allegation that they were 

forged. These ikrars, if genuine, modified the operation of three 
hibbanamahs, or deeds of gift, two purporting to be executed by 
his father, and one by his mother Noorunissa, containing ostensibly 
absolute gifts to Wahid Ally of various properties of considerable 
value. The plaint also prayed that Wahid Ally might be put 
into possession of these properties, and that the decree of the 
magistrate in a suit under Act IV of 1840, maintaining his father 
in possession, might be set aside. Mr. Barry and others, claiming 
under pottahsfrom the father, were also made Defendants. Their 
title must stand or fall with Abdool Ally’s-, and they did not 

appear on the hearing of this appeal. 

The questions in the suit relate to the genuineness and validity 
of the three hibbanamahs and the three ikrars. Each of them 
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was on some ground impeached. 

The Judge of Dacca dismissed the suit (except as to an 8 annas 

share of some property of the Plaintiff’s mother Noofuntssa, which 
it was admitted he was entitled to), holding that the first alleged 
hibbanamah of the father was not proved, and that the second 
and third from the father and mother respectively, were invalid 
by Mahomedan law, there being, as he found, no delivery and 
acceptance of the gifts, or change of possession. He also held 

that the ikrars were genuine and valid. 

The High Court reversed this decreet and the grounds and 
nature of their own decree, which is the subject of the present 
appeal, are thus stated at the conclusion of their judgment. 
“Our decree will proceed on the basis of the validity of the three 
deeds of gift and the invalidity of the later documents (the ikrars). 
We shall declare that Moulvie Wahid Ally was in his lifetime, and 
that those who are now by law his heirs and representatives are 
entitled to a decree for setting aside the documents relied upon 
by the Respondents, and for the recovery of the property sued 
for.” 

Wahid Ally died before the decree appealed from, and the 
father subsequently. The parties to this appeal are their respec¬ 
tive representatives. 

It appears that at the date of the alleged hibbanamahs Abdool 
Ally had two wives, Noorunissa> the mother of Wahid Ally , and 
Vol. II. I 
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Eftekhurmssa. Wahid was his only son, and he had one, or at 
most, two daughters. Abdool afterwards married a third wife, 
Ameeroomssa , and the third ikrar purports to be made on the 
occasion of this marriage. 

This first hibbanamah in order of time is dated the 14th of 
Magh, 1254, and purports to convey, bv way of gift, from the 
father, some lakhiraj lands charged with religious trusts belonging 
to the Kuddum Russool durgah at Noabafee, and to appoint his 
son mutwalee of the durgah in his place. The document also 
contains an appointment by the father of Moonshee Kolumoodeeti 
Mahowed to be the guardian of his son for the business of the 
durgah during his minority. 

The original of this deed was not produced ; and their Lord- 
ships, during the argument, declared their opinion that its non¬ 
production was not sufficiently accounted for to allow of secondary 
evidence being given of its contents. It appeared upon the Plain¬ 
tiff’s evidence that the original deed had been delivered to the 
guardian Moonshee Kolumoodeeti, but this person was not called as 
a witness, nor was his absence explained. It is to be observed 
that, although the document tendered as evidence, viz., what pur¬ 
ported to be a copy of the deed from the Registry, shewed that 
the instrument, if really executed, was signed by numerous sub¬ 
scribing witnesses, none of them were called to prove its existence 
and execution. Supposing, therefore, that secondary evidence 
had been admissible, neither of the two conditions required to 
make the copy statutory evidence of the deed by virtue of Regula¬ 
tion XX, 1812 (s. 2, cl. 5), was complied with. It was not shewn 
that the original was “lost, destroyed, or not forthcoming,” that 
is to say, its non-production was not satisfactorily accounted for, 
nor was there any proof by any of u the subscribing witnesses ” 
that the original had been duly executed. 

No doubt, although the statutory proof failed, other secondary 
evidence might have been given of the contents if the non-produc¬ 
tion had been duly accounted for. It was suggested that the deed 
may have remained with the father, but this suggestion is opposed 
to the evidence; and, further, the custody of the father would not 
be, according to the supposed terms of the deed, the proper 
custody. In their Lordships* opinion, therefore, no sufficient 
foundation was laid for the admission of secondary evidence. 
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Objections made with the view of each,ding evidence are no, 

tecehed with much favour a, this Board, but i, is — 
necessary for the right decision of the merits of the controver.y 

between the parties to give .«•« to them. In the 
the surround,ng circumstances raised no presumption of th 
enc, of the deed, and the dues, ion of ,h. custody bor. m.t.nally 

on the issue to be determind. 77 , 

The execution of the two other hibbanamahs by MM «>»"' 
ff.oem.fs,. respectively is no. denied. The firs, o then, „ dated 
the 19,h of Assim, 1256. and purports to t. a g.ft from Abdool 
Uly to his son of certain jumma lands, vie., his , 0 -annas share of 
,h, zemindary of NoMl.pore, and shares of other mm***. 
This deed, which recites that Abdool Ally had on y one son, a . 
and a daughter, Sreemotee Fukhurumssa , who was \\ e prO' > c 
for by her husband ; that he had already bestowed some of h, 
property on his wife Noorunissa ; and that he wishe o pr 

quarrels at his death and to enable his son to live we ; con * ^ 
an absolute and present gift from the father to the son of the 

above-mentioned properties. 

The deed from the mother Noorunissa is dated the 24th of 
Joistee, 1258, and purports to be a present and absolute gi t to er 
son of certain shares of the zemindary of pergunnah BorooBajoo 
and of other zemindaries. Some of these propert.es originally 
belonged to Noorunissa in her own right, and others had been 
transferred to her by her husband. The deed states that the son 
being a minor, the father, as his guardian, had acknowledged the 

gift. b • 

These two hibbanamahs were duly registered, but no mutation 
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of names was made. ■ • 

It has been found by the High Court that Wahid became of 
full age, viz., eighteen, in 1261; consequently, at the date of the 
hibbanamah from the father he was a child only ten or eleven 

years old. 

• The Courts below substantially agree in their conclusions of 
fact upon the evidence with regard to the possession and manage¬ 
ment of the properties. They both find that although all proceed¬ 
ings relating to the estate were subsequently to the hibbahs in the 

son’s name, the father remained in actual possession and receipt 
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of the profits of the properties, and in the uncontrolled manage- 
ment of them. 


Ai mIsA°' ThC Judge „ was of option, on these facts, that the transfers to 
Khatoon the son were “purely nominal,” and that the father did not intend 

Abedoo- that any pr0perty should P ass b y them, or at least whilst he lived ; 

khatoon f nd hG fUrthCr he ' d that the gifts were invalid by Mahomedan 
- • law for want of acceptance and seisin by the donee. 

1 he H,gh Court - however, came to the conclusion that the 
transfers were not colourable, but intended to operate as real gifts. 

They also held that “when the guardian of a minor ishimself the 

donor, and 111 possession of the property, no formal delivery and 

seisin is required,” citing in support of this exception to the gene¬ 
ral law Macnaghten's Principles of Mahomedan Law, chap. 5, 
sects. 9 and 10. 


It was not denied by the learned counsel for the Appellants 
that the High Court had on this last point taken a correct view of 
the law, nor do their Lordships doubt that where there is, on the 
part of a father or other guardian, a real and bona fide intention 
to make a gift, the law will be satisfied without change of posses¬ 
sion, and will presume the subsequent holding of the property to 
be on behalf of the minor. 

It was, however, strongly insisted by the Appellant’s counsel 
that the Judge was correct in considering that the transfers were 
colourable, and only with the view of making the son the ostensible 
owner; or, if not purely benamee, that they were not intended to 
operate exclusively for the son’s benefit, but were made subject 
to a future family settlement. It is enough for their Lordships 
in this place to say there are circumstances in the case which 

favour this contention, at least as regards the transfer from the 

father, but they do not think it necessary to go at large into this 
question, for, having come to the conclusion, for reasons to be 
hereafter stated, that the three ikrars alleged to be executed by 
the son are genuine documents, they think the rights of the 
parties must be determined on the basis of the combined opera¬ 
tion of the hibbas and ikrars. It is clear also that the father, 
who set up in his defence to this suit these ikrars as valid instru¬ 
ments, cannot now be allowed to aver that the hibbas to which 
they relate were intended to have no operation and effect. 
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A legal objection to the validity of these gifts was made in the 
High Court on the ground that the gift of musha, or an undivided 
part in property capable of partition, was, by Mahometan law, 
invalid. This point appears to have been taken for the rst ime 
in the High Court, and was argued at this bar. That a ru e o 
this kind does exist in Mahomedan law with regard to some sub¬ 
jects of gift is plain. The Hedaya gives the two reasons on which 
it is founded : First, that complete seisin being a necessary con¬ 
dition in cases of gift, and this being impracticable with respect 
to an indefinite part of a divisible thing, the condition cannot be 
performed ; and, secondly because it would throw a burden on 
the donor he had not engaged for, viz., to make a division. (. ee 
Book XXX, c. 1, vol. iii, P. 293.) Instances are given by text 
writers of undivided things which cannot be given, such as fruit 

unplucked from the tree and crops unsevered from the land. It 
is obvious that with regard to things of this nature separate pos- 

session cannot be given in their undivided state, and confusion 
might thus be created between donor and donee which the law will 

not allow. 
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In the present case the subjects of the gift are definite shares 

in certain zemindaries, the nature of the right in them being 
defined and regulated by the public Acts of the British Govern¬ 
ment. The High Court, after stating that the shares “were for 
revenue purposes distinct estates, each having a separate number 
in the collector’s books, and each being liable to the Government 
only for its own separately assessed revenue, and further, that the 
proprietor collected a definite share of the rents from the ryots, 
and had a right to this definite share and no more, held that the 
rule of the Mahomedan law did not apply to property of this 

description. 


In their Lordships' opinion this view of the High Court is 
correct. The principle of the rule and the reasons on which it is 
founded do not in their judgment apply to property of the peculiar 
description of these definite shares in zemindaries, which are in 
their nature separate estates, with separate and defined rents. It 
was insisted by Mr. Leith that the land itself being undivided and 
the owners of the shares entitled to require partition of it, the 
property remained musha. But although this right may exist, 
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J . C- the shares in zemindaries appear to their Lordships to be, from 
i&K the special legislation relating to them, in themselves and before 
Ameeroo- any Partition of the land, definite estates, capable of distinct enjoy- 

Khatoon ment by P erce P tion of ‘he separate and defined rents belonging 
V- t0 them, and therefore not falling within the principle and reason 
A nJssa° of the law relating to musha. 

- ^Ir. Cowie, in his argument, contended that the rule only applied 

to cases where the donor himself retained some share of the pro¬ 
perty, and not to those where the owner gave all his own interest 
in undivided shares to the donee. The authorities on Mahomedan 
law do not seem to be agreed on this point; and after the opinion 
they have just expressed, their Lordships need not enter upon the 
consideration of it. Indeed, but for the great practical importance 
of the question they would have thought it unnecessary to express 
their opinion on the subject-matter of the gift, since if the hibbas 
are to be construed, as they think they should be, by the light 
reflected upon them by the ikrars, absolute and pure gifts of the 
property were not intended ; and therefore the principles of law 
governing such gifts are not applicable to the transaction. 

Their Lordships will now proceed to consider the ikrars, The 

first two are dated on the 29th Falgoon, 1259. One is addressed 

by Wahid, to his father, Abdool ; the other to his mother, Noom- 
nissa. 

That from Wahid Ally to his father recites the hibba of the 19th 
Assim, 1256, and that bis father, mother, and ‘‘ half-mother ’’ 
being alive, full brothers and sisters, and half brothers and sisters 
might be born to him. After further reciting that Abdool, by 
reason of his gift to Wahid, was unable to make suitable arrange, 
ments for their maintenance, it became incumbent on him to do so 
out of the property received by him in gift. It then contains an 
agreement by Wahid to maintain his sister Fukhurunissa and any 
other sisters or half brothers to be afterwards born, in joint mess 
during their minority, and on their becoming of age to allow them 
certain fixed stipends for maintenance. He also agreed, in case 
any full brothers should afterwards be born, that he and they, 
subject to such allowances, should enjoy the properties in equal 
shares. These words follow this disposition: “And thus I do 
make my brothers and sisters co-sharers in the property received 
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by me in gift, and the profits thereof.” The ikrar concludes by 
declaring that during the father’s lifetime the whole ol the 
property named in it will remain in the father’s charge, and under 
his management and control. 

The ikrar to the mother contains analogous dispositions by 
Wahid in respect to the property contained in her hibba of the 
24th Joistee, 1258, except that the provisions for maintenance and 
shares are confined to his uterine sister Fukhurunissa , and any 
uterine brothers and sisters to be afterwards born. It also contains 
a provision for the payment of Rs. 250 per mensem to his mother 
for her life. This ikrar concludes, like that to the father, by 
declaring that, as long as his father lived, he will have the entire 
management of the property named in it, of the collection of the 
rents, &c., and of all business connected therewith,—“ I shall not 
interfere with it.” 
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The High Court do not apparently dissent from the finding of 
the Judge that these ikrars were executed by Wahid. They say : 
‘ We should very reluctantly interfere with the finding of the 
Lower Court that these ikrars are genuine. They were registered 
when made. It is not probable they remained unknown to the 
Plaintiff until the year 1864, as we understand him in effect to 
allege in his plaint. ’ Put they declined to give effect to them 
on the grounds, apparently, that the son was a minor, and that 
they were obtained by undue influence. 

It is to be observed that neither the plaint nor the issues dis¬ 
tinctly raise these points. The plaint alleges that the ikrars were 
forged, and the only issue directed to these instruments is in the 
following terms “ Are the three ikrars said to have been given 
by the Plaintifl to the Defendant genuine and valid deeds ? ” 
Granting that the objection that the ikrars were obtained by 
undue influence might, if the previous proceedings had raised it, 
be held to be comprehended in the word “ valid ” in the issue 
(although their Lordships think such an issue ought always to be 
raised in a more pointed form), the question does not seem to 
have been in fact raised before the Judge, nor was it taken in 
the grounds of appeal against his judgment. In their Lordships’ 
opinion, therefore, it was too late to set up this defence for the 
first time before the High Court, especially as the evidence does 
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not seem to have been directed to it, which would certainly have 
been the case if the parties had originally intended to make it an 
issue in the cause. 

The disability of Wahid Ally arising from is being a minor 
when the first two ikrars were given depends on the question 
whether his minority is in this case to be determined by the 
Regulation of 1793. As regards the fact, it was admitted by the 
Respondent’s Counsel that Wahid , when he made these ikrars, 
was fifteen, the age at which, by the general Mahomedan law, he 
would have been competent to act for himself; but they denied 
that he was then eighteen, and their Lordships are satisfied that 
the High Court were right in their conclusion of fact from the evi¬ 
dence that he did not reach eighteen, the age fixed for the minority 
of Mahomedan proprietors of estates paying revenue to Govern¬ 
ment by Regulation XXVI of 1793, sect. 2, until 1261, which was 
subsequent to the date of the two ikrars. 

If it had been necessary for their Lordships to determine 
whether the period of minority was governed by this R«gulation < 
they would be strongly disposed to hold that it was. In dealing 
with these ikrars, Wahid must be assumed to be the proprietor of 
the revenue-paying estates referred to in them ; and inasmuch as 
th^y contain dispositions of such estates, the period of his minority 
at least for this purpose, would seem to be within the policy and 
terms of the Regulation and governed by it. But this point 
becomes immaterial, since theirLordships are of opinion upon the 
evidence that the Judge was right in finding that the third ikrar, 
which refers to the two earlier ones, and in substance confirms 
them, is a genuine instrument. 

It is not denied that this ikrar, if genuine, was executed after 
Wahid was of the full age of eighteen, and the most disputed, and 
obviously the most important question of fact in the cause is 
whether it is genuine, or was, as Wahid alleges, forged by his 
father. 

This ikrar bears date the 16th of Aughran,1263, and was made, K 
as before observed, upon the occasion of Abdool's marriage with a 
third wife, Ameerunissa. After reciting the two hibbas from the 
father and mother, it thus refers to the two former ikrars :—“ That 
I, being your only son, and on account of your having no other 
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son, possessed of all your affections, you had, so as to prevent that 
any disputes could arise with any one in future, bestowed upon me, 
by your favour, and through the execution of a deed of gift, dated 
the 19th Assim, 1256, your ancestral zemindaries specified in the 
Schedule, and situated within the Collectorale of zillah Dacca , viz. 
a 10tfS. 13 gs. 1 c. l£., share of pergunnah A oroollapore, and your 
7-annas share of pergunnah idrakpore, situated within zillah 
Backergunge. Besides this, having settled upon my late mother, 
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Nooninissa Khatoon Sahcba , as her marriage dower, your zemin- 


dary of tuppah Aivalee Jehanaba d, situated within the Collectorate 
of the aforesaid zillah Dacca , and your talooks, &c., my mother 


aforesaid as the owner thereof, bestowed them upon me through a 
deed of gift dated the 24th of Joistee, 1258, and I, being the 
owner and in possession of that property, worth, in accordance with 


the deed of gift, Rs. 80,000, I did formerly give and execute, as 
addressed to you and to my mother, the aforesaid Khatoon Saheba , 
separate ikrars (agreements) to the effect that all the properties 
named in the schedule of the aforesaid deeds of gift and oth°r 
properties should, during your lifetime, remain under your control 
and in your possession. That I did not possess the right of sale 
and gift over that property, and that, should uterine brothers to 
me be born, the property received in gift from my mother should 
be enjoyed by all of us in equal shares, and promising, should I 
have sisters, or half-brothers and sisters, to make monthly allow¬ 
ances to them.” It then recites that the father had contracted a 


marriage with Ameenmissa, who is stated to be a lady of good 
family, that provision had been made for the children of the 
former marriages by the earlier ikrars, and that it was proper 
to make some for her and any children to be born of the intended 
marriage. It then states an agreement by Wahid to make allow¬ 
ance to the daughters of the marriage, his half-sisters, and that, 
should any sons be born, they, his half-brothers, should enjoy the 
property with him in equal shares, adding, “ and thus I constitute 
my brothers and sisters sharers in the property and in the profits 
thereof.” Wahid then grants an allowance to Ameerunissa of 
Rs. 150 per month for her table and Rs.500 a year for her clothes. 
The ikrar cantains a statement that the father was in possession 
of the property by virtue of the former ikrars, and concludes by 


110 


INDIAN APPEALS. 


[L. R, 


j. c. 
187s 


Ameefoo- 

nissa 

Khatoon 

V. 

Abedoo* 

NISSA 

KHATOON. 


declaring that it will remain in his control and management during 
his lifetime, and that neither Wahid nor his heirs should interfere 
or lay any claim thereto. 

This ikrar was registered soon after its date. It is sealed with 
Wahid's seal, but not signed. Five witnesses, two of whom were 
cited by both sides, deposed that the seal was affixed to the ikrar 
by Wahid himself in their presence, and there is no opposing evi¬ 
dence. Wahid was not called to negative the personal execution 
of the ikrar attributed to him by the witnesses; and their Lord- 
ships cannot but think, whilst making due allowance for the dislike 
of Mahomedans of rank to give evidence in the Courts, that it was 
his duty if the instrument had been forged to give the Judge the 
opportunity of hearing his own evidence. His not having done so 
naturally conduces to the belief that the witnesses who proved his 
execution of the ikrar have spoken the truth. The Judge gave 
credit to them, and the High Court, who overruled his finding* 
which affirmed the genuineness of this ikrar, appear to rest their 
decision partly on the want of Wahid's signature to the ikrar, but 
mainly on the improbability that, under the circumstances, he 
should have made the arrangement it contains. 

The signature was not necessary; but no doubt its absence made 
it proper that the proof of the affixing of the seal should be clear 
and convincing. This evidence, it seems, was supplied ; five wit¬ 
nesses, to whom the Judge gave credit, having proved that the 
seal was affixed to the document in their presence by Wahid Ally 

himself. 

In considering the improbability that the son would make such 
an ikrar, the High Court seem to assume that there was at its date 
dissension between the father and the son ; but it would seem from 
the evidence that this did not occur until after the father’s mar¬ 
riage with Ameerunissa , and no proof was given that Wahid was 
opposed to this marriage. His own mother, Noorunissa , was then 
dead. Undoubtedly domestic quarrels afterwards arose, which 
led to a separation of the son from the father’s house, and from 
that time the relations of the parties were hostile. 

Supposing, then, the father and the son to have been on good 
terms at the date of the ikrar, there would seem to be, according 
to Mahomedan family usage, and having regard to the disposition 
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of the property under th^ previous hibbas and ikrars, nothing 
really unjust or improbable in the arrangement. Wahid had only 
one uterine sister, Fukhufunissa, and his own mother being dead, 
he could have no more brothers or sisters of the full blood. His 
father’s second wife, Eftekliurunissa , appears to have had no chil¬ 
dren, and it was probably thought she would have none. In this 
state of the family, it would seem just and resonable that the son, 
who held the bulk if not all the family property under the hibbas, 
should join in making some provision for his father’s new wife and 
the possible children of the marriage. It is true that in this ikrar 
he agrees to make his half-brothers of this marriage equal sharers 
with himself, whereas in the former ones only his brothers of the 
full blood were so to share ; but his mother was living when the 
former ikrars were given, and it was then possible he might have 
had uterine brothers. 
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Granting, however, that the arrangement in the last ikrar may 
have been too disinterested to have been altogether probable, if 
the property had been unquestionably the son’s ; it does not follow 
that there is the same or any want of probability in it when his 
title was only derived from the hibbas, and his father was still in 
actual possession and enjoyment of the property. 

The High Court assumes that the father really intended to 
denude himself of his property and to make an absolute gift of it 
to his son, although he had two wives living, and probably con¬ 
templated marrying, as he afterwards did, a third ; and on this 

assumption they regard the arrangements of the last ikrar to be 
improbable. 

Iheir Lordships, however, in considering the probability of its 
execution, are disposed to adopt the opinion of the Judge that an 
absolute gift was not intended, and that the transaction was either 
purely benamee, or, more probably, to be followed by a family 
settlement. In this view of the case the improbabilities relied on 

by the High Court vanish, and the direct evidence of the execu 
tion of the instrument ought to prevail. 

The result of establishig the third ikrar will be to confirm and 
give effect to the two former ones, which must be construed with 
it. The rights of the parties ought, therefore, in their Lordships’ 
opinion, to be governed by the provisions contained in the hibbas 
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of the 19th of Assim, 1256, and the 12th of Joistee, 1258, and in 
the three ikrars, read and construed as a whole ; and may fce 
declared and enforced, if necessary, in a suit properly framed for 
that purpose. 

1 he form of the present suit does not allow of these right being 
so declared in it. 1 he only prayer in the plaint is to have the 
ikrars set aside as fabricated, and the Plaintiff put into possession 
of the properties claimed with mesne profits. Their Lordships 
being of opinion that the ikrars are genuine, the prayer to set 
them aside cannot, of course, be granted, nor can the father’s pos¬ 
session be treated as wrongful, so as to justify the claim of the son 
to remove him from it. The ikrars clearly provided that the 
father should have the possession and control of the property 
during his life ; and any rights, therefore, which others may have 
under them to any share of the profits accruing in his lifetime 
could only be enforced in a suit charging him in the character of 
manager. The present suit which treats him as a trespasser liable 
to mesne profits cannot be sustained. 

For these reasons their Lordships will humbly advise Her 
Majesty that the decree of the High Court ought to be reversed, 
and that of the Judge, which dismissed the suit except as to 
8-annas share of the mother bioorunissas property, affirmed. 

The Respondents must pay the costs of this appeal. 


Attorney for the Appellant: Mr. T. L. Wilson. 

Attorneys for the Respondent: Messrs. Lawfordk Waterhouse. 


VOL II.] 


INDIAN APPEALS. 


113 


AUMIRTOLALL BOSE and Others . . . Defendants; J'- 

AND 1874 

RAJONEEKANT MITTER and Another . Plaintiffs. D(C ~ , 

' 18.’ 

ON APPEAL FROM THE HIGH t OURT OF CALCUTTA. ^75 

Hindu Law — Daughter's Son—Daughters Successsion by Survivorship not Jan. 30. 


defeated by becoming a Childless Widow -Limitation (before Act XIV. of 
1859) against Reversionary Heir. 


In a suit by a daughter’s son, brought in I858, to recover his maternal 
grandfather’s share in the ancestral estates from his maternal aunts and the 
heir’s of his maternal grand uncles, the former filed a petition admitting the 
plaintiff’s title as heir, the latter pleaded (amongst other things), first, that 
since the death of the grandfather in 1824 neither the Plaintiff nor his 
grandmother, mother, nor maternal aunts, were in possession, and that 
therefore the suit was barred ; secondly, in effect that the Plaintiff was not 
entitled to succeed :— 

Held , first, that the suit was not barred. The grandmother, who died in 
1835, lived and was maintained as a member of the joint family (Bengal 
school), and the presumption is that she participated in the profits of the 
estate as a sharer. Limitation ran from her death, and deducting the periods 
during which the Plaintiff and his mother were respectively under the dis¬ 
ability of minority, the suit was in time. 

Secondly, as to the Plaintiff’s title. Any admission thereof by the mater¬ 
nal aunts would neither bind the co-Defendants, nor be evidence against 
them. The petition above named did not amount (even if its execution had 
been proved) to a conveyance or to a disclaimer of title, nor did it warrant 
a judgment against them. 

A daughter’s son is not entitled by Hindu law to succeed as heir to 
his maternal grandfather’s estate, so long as any daughter not disqualified, 
or in whom a right of inheritance has once vested, survives. 

Although a daughter, who is a childless widow, is incompetent, according 
to the Bengal school, to take by inheritance from her father, yet where 
two daughters have already succeeded jointly by inheritance to their father’s 
estate, and at the death of one of them the survivor is a childless widow, 
the latter will nevertheless take by Survivorship the whole estate. Her dis¬ 
qualification to inherit existing at the death of her sister, does not destroy 
the heritable right which has once vested, nor the right of succession by 
survivorship to her sister, which is incident thereto. 

Appeal from a decree of the High Court at Calcutta (December 

* Present'. SIR JAMES W. COLVILE, SIR BARNES PEACOCK, and SlR ROBERT 

P f'/'XT T T r* 
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31, 1862) reversing a decree of the Judge of Jessore (December 
21, 1859). 


The suit was instituted on the 9th of September, 1858, by 
Rajoneekant Mitter , to recover possession of one-fourtb share of a 
joint Hindu family estate, being the share of Ram Nursing Bose, 
his maternal grandfather. The other Respondent, Womeschunder 
Roy, was joined as a co-Flaintift in the suit, as the purchaser, be¬ 
fore its institution, of a moiety of the said share. The Appel¬ 
lants, who represented the three brothers of Ram Nursing Bose, 
defended in respect of their various interests in the joint estate. 

Ram Nursing Bose died in November, 1824, leaving a widow, 
Soorjo moneye, who succeeded to his share of the property and 
died in March, 1835. At her death there were three daughters 
of Ram Nursing Bose living, Bindubasseenee, a childless widow, 
and her two married sisters, Sarodamoye (the first Respondent’s 
mother), and Nitlokally. The succession, according to Hindu 
law, devolved on the two married daughters, to the exclusion of 
the childless widow. Subsequently thereto, but before the insti- 
tution of the suit, Mtttokally also became a childless widow. 


The first Respondent, alleging an ouster from the joint enjoy¬ 
ment of the family property in October, 1857, claimed a right for 
himself and his co-Plaintiff to the possession with mesne profits 
from the time of dispossession of one-fourth the estate left by 
the common ancestor Gokool ChunderBose, together with the sub¬ 
sequent additions thereto : on the ground that on his maternal 
grandfather’s death his grandmother had succeeded to the joint 
enjoyment of that share, and held it till her death, on which her 
three daughters succeeded at first, but on two of them becoming 
childless widows, the Respondent’s mother, Sarodamoye , acquired 
the sole right, which on her death in 184s descended to her son 
the first Respondent. That on his coming of age in July, 1855, 
and ascertaining his rights, he demanded his share, whereupon 

his uncles and cousin turned him out of the joint dwelling-house 
where he had previously lived joint in estate and food. 

A joint written statement by way of answer was filed by the 
three principal Defendants on the 28th of February, 1859, in 
which, after making some objections to the Respondent Rajonee - 
kant's power to alienate his supposed share in his grandfather’s 
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estate to the Respondent Womeschunder Roy, they set up a hibba, 
or deed of gift, by Ram Nursing Bose in 1231 of his share in i8t4_ 5 
favour of his three brothers. “Besides this," they added, after AUM1RTO - 
the demise of the maternal grandfather of the Mitter Plaintifl lall Bose 
(«. e„ the first Respondent), neither was his grandmother, nor his RaJonee- 
mother, nor any of his maternal aunts, ever in possession of any MirrEH . 
of the properties, neither did we dispossess them." The Re- 
spondents in their replication, dated the 22nd of March, 1859, 
denied the execution of the hibba ; and as to the dispossession 
of the widow, daughter, and grandson of Ram Nursing stated as 
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follows :— 

“In fact, we have distinctly stated in the plaint that my 
maternal grandmother, my mother, and myself, having jointly held 
possession of all the properties, by residing with the Defendants 
predecessors, and with the Defendants, in the same house and in 
the same mess, and having jointly performed all the ceremonies 
and rites,I was forcibly dispossessed from my right by the defen¬ 
dants, who expelled me from'the house in the year 1264, and 
“subsequent to the demise of my maternal grandfather my 
maternal grandmother became, agreeable to the Shasters, heiress 
of all the property left by him. She having been a purdanusheen 
female could not appear herself before the Court, the management 
of all the affairs therefore rested on the brother of my 

maternal grandfather.” 

The proceedings in the suit, and the issues raised therein, are 

set out in the judgment of their Lordships. 

On the 21st of December, 1859, the Judge of Jessore dismissed 
the suit, on the ground that the Respondents had not proved that 
Rajoneckant , his mother or grandmother, ever had possession ; 
that therefore their rights were extinct. 


On the 31st of December, 1862, a Division Bench of the High 
Court ** reversed the judgment of the Court below and ordered a 
decree to be entered for the Respondents with wasilat from the 
time of dispossession and interest from the date of decision. 

The Division Bench first assumed, without going into the evi¬ 
dence, that the parties (i.e., the Appellants and the first Respon¬ 
dent and his mother and grandmother), all lived together as 
members of an undivided Hindu family, and that therefore there 
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J- c - could be no such adverse possession as to support a plea of limita- 

. 874^5 tion ; and then proceeded as is set out in the judgment of their 

Aumirto- Lordships (l). 
lall Bose 

Rajonee- Mr * Doyne • for the Appellants, contended that the suit should 

Mitter. ^ CliSmiSSed * He argU6d that on the evidence, regard being had 
- to the probabilities and to the lapse of time, it should be held 

that the execution of the hibba was proved, and that there was 
no ground for holding that there was any possession in the first 
Respondent, or his mother or grandmother, or any dispossession of 
the first Respondent within twelve years preceding the institu¬ 
tion of the suit, which was therefore barred by limitation. With 

regard to the petition of the Respondent's aunts, to which the 
High Court attached so much importance, it was not in the 
record, there was no evidence when or by whom it was signed, 
when or under what authority it was filed, and the Appellants 
had had no opportunity of objecting to its reception or denying its 
authenticity. W hatever its effect as against the aunts, it did 
not bind the Appellants, nor afford any evidence against them. 
There was an uninterrupted adverse enjoyment by the Appellants 
of the subject of suit for more than twelve years before suit, and 
they thereby, under Regulations III. of 1793. and II. of 1805, 

acquired an indefeasible title : see Doe d. Sibchunder Doss v. 
Sibkissen Bonner jee (2). 


As regards the Hindu law of succession, an unmarried daughter 
takes her fathers estate, in the absence of nearer heirs, to the 
exclusion of her married sisters* and her son after death will 
exclude them also. But if two unmarried daughters take jointly, 
the survivor of them takes the whole, the sons of both at the 
death of the survivor succeeding per capita. For, by Hindu 
law, property once vested in an heir cannot be divested, even on 
failure of the original qualification of heirship : Vyavastha Dar - 
pana % p. 170, No. 58. The incapacity of a childless widow is laid 
down in 1 Macnaghten , p. 21 (old edition). There is nothing in 
the Daya-Bhaga on the subject of the succession by survivorship 
between two daughters who have taken as joint heiresses to their 
father. But see Daya-Krama Sangraha : sect. 3, p. 476 of 


(i) See post, p. 128, 


(2) 1 Boulnois, 70. 
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daughter having taken the property does not lose it b} le 
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coming a childless widow : Vy avast ha DarPana, P- 170, decs,on aumirto-^ 
referred to in the 61st Vyavastha, Boydyanath Sett v. Durga 
Churn Basak ; 1 Strange's Hindu Law, p. 137. The only dis¬ 
tinction between the Mitakshara and the Daya-Bhaga systems 
on this subject is, that in the former the question of daughters 
being otherwise provided for is a consideration referred to in 

settling the order of succession between them. [Mr. Leith , Q.C..— 

No, the Bengal system differs in excluding the childless widow.it 
is the possession of, or capacity to have a son, which is the im¬ 
portant consideration under the Bengal school : see Elberling on 
Inheritance, p. 76, No. 169 ; 1 Macnaghten, pp. 21 and 22.] See 
Baboo Prosonocoomar Tagore’s Table of Succession. On the death 
of Sarodamoye, the whole four annas of this estate passed by sur¬ 
vivorship to her sister, and not till her death did any right of 
inheritance accrue to the daughter s son. 


Mr. Leith , Q.C, (Mr. C.Arathoon with him), for the Respondents, 
contended that the onus probandi with regard to the alleged 
hibba lay upon the Appellants, of which they had entirely 
failed to discharge themselves. On the evidence it had been 
conclusively proved that the Respondent Rcijoncckcint, his mother, 
and grandmother, had successively enjoyed joint proprietary pos¬ 
session of the ancestral estate along with th- Appellants and 
their predecessors. If otherwise, the possession by the Appellants 
was not adverse to the Respondents, but as members of a joint 
Hindu family their possession was the possession of all, including 
the Respondent Rajoneehant and his mother and grandmother. As 
regards the Hindu law of succession the daughters were in suc¬ 
cession to the mother, th^ heirs of the father. One was excluded 
by reason of her being a childless widow. The other two were 
unmarried at the death of the father, but were married during 
the lifetime of the mother. On the mother’s death they took in 
equal shares, and enjoyed the estate. On the death of Rajoneekcnit's 
mother he became entitled at once to a moiety of her father’s 
share, and contingent reversionary heir, on the death of her sister, 
Vol. II. K 
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to the Other moiety : see Guru Gobind Shaw v. Anundloll Chose 
. 874 -s Mozoomdar (l). [Sir Barnes Peacock .-It comes round to the 

la A ll M rose QUeStl0n Wh6ther tHe survivin & sister takes the share of the de- 
*• ' C6aSed S ' Ster by surv,vor ship, or whether she takes that share hy 

^ inheritance as daughter.] [Mr. Doyne referred to 1 Macnaghten, 

PP- mi., Mil., in Preliminary Remarks.] There is no text which lays 
that down with regard to daughters. There is a right to succeed 
by survivorship as between widows'; but the widow stands in a 

higher position with regard to the property than the daughter: 

SCe 1 Mac "' P- 21 ! Daya-Bhaga, c. xi. sect. 2. [Sir BARNES 
Peacock referred to Shamachum's Vyavastha Darpana,p. 174, 
and the question there stated. See Protabchunder Roy Chowdhry 
v. Joymonee Dabee Chowdhrain ■ (2) Kattama Natchiar v. Dor a - 
singa Tevar (3); see also Bhugwandeen Doobey v. Myna Baee (4). 

As to limitation, it is said that time ran against the widow in 
her lifetime. Rajoneekant, however, came in by a superior title 
to the widow, and took direct from his maternal grandfather. [Sir 

Barnes Peacock .-It has been held that limitation running 

against the widow binds the reversioner] : see Full Bench decision 

( Peacock , C.J., and Seton Karr , J.), Nobin Chunder Chuckerbutty 
V. Issnr Chunder Chuckerbutty (5). 



Jan. 30 


Mr. Doyne replied. 

The judgment of their Lordships was delivered by 
Sir Barnes Peacock :— 


The Respondents were Plaintiffs and the Appellants Defen¬ 
dant in the Court below. The Plaintiff, Rajoneekant Mitter, as 
the only son of a daughter of Ram Nursing Bose, deceased, sued 
to recover a 4-annas share of certain ancestral estates, and of 
certain other properties purchased with the income of the said 
estates. The Plaintiff, Womeschunder Roy, claimed as a purchaser 
of a portion of the said share from the Plaintiff, Rajoneekant. 
His title depends upon that of Rajoneekant. 


(1) 5 Beng. L. R. 36. 

(2) 1 Suth. W. R. 98. 

( 5 ) 9 Suth. W. 


(3) 6 Madras Rep. 310. 

(.A) ii Moore’s Ind. Ap. Ca. 487. 
R. 505- 
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The ancestral estates originally descented to Ram Nursing and J ' c> 

his three brothers from their father, Cokool Chunder Bose, and dS75 

were held by them as an undivided Hindu family. Ram Nursing Aumirto- 

Bose died in November, 1824, without a son, leaving a widow, LAIL v 0SE 

Soorjotnoneye, and three daughters, Bindubasseenee, Sarodatnoye KaJOnee 
and Nittokally. Soorjotnoneye, the widow, died in March, 1835, MlTTER , 
and upon her death the heirs of Ram Nursing were Sarodamoye 
and Nittokally, two of the daughters, who were then married and 
likely to have sons. It may be taken against the Plaintiff, upon 
his own statement, that Bindubasseenee could not take any interest 
in her father’s estate, as she was a childless widow at the time of 
her mother’s death. In his plaint he says 

“ My elder aunt, Bindubasseenee, having become a childless 
widow,my grandmother supported her and the other twodaughters, 
who were both under age, and effected the marriages of the two 
unmarried daughters in due and proper time. On the 30th 
Bysack, 1242, my maternal grandmother breathed her last, 
leaving behind her my mother and my two maternal younger 
aunts” (meaning his mother and his maternal younger aunt. 
Nittokally ), “who were under age, and my maternal aunt, Bindu¬ 
basseenee, under the maintenance and control of my maternal 

great-uncles.” 

He then states his own title and eviction as follows : 

“ My mother attained her majority in the month of Choitro, 

1243, and as my youngest maternal aunt unfortunately became a 
childless widow in the year 1244,so the rightof succession to all the 
aforesaid properties accrued to my mother, according to Shasters. 

I was born in the year 1246 ; but, owing to my evil fortune, I was 
at my tender age bereaved of my mother, who breathed her last 
on the 25th Kartick, 1252. Since then 1, together with my 
maternal aunts, remained under the guidance of JoyDoorga Dassy , 
mother of Pt*em Chand Bose and Aumirtolall Bose , heirs of my 
maternal grand-uncle ; and on their attaining majority, in the 
same house and in the same mess, and under the superintendence 

# 

of the said persons, on the 16th Srabun, 1262, I attained my 
majortiy. When I came to know what property I was entitled to 
as my grandfather’s heir, I proposed separately to realize the col¬ 
lections of the one-fourth share of all the real and personal 
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p operties left In my maternal grandfatherand grandmother, and 
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*USr- De,enda " l! ’ h “ i ”8 b~n instigated by the ill advice of wicked 

Mitter. p rsons - and supported by the Defendant Gooroodoss Roy, with the 

motive of divesting me of my rights, forcibly expelled me from 

he joint dwelling-house on the 16th Kartick, 1264, and having 

ousted me by artifice, forcibly and fraudulently held possession of 

al the properties, and are enjoying the profits arising from the 

estate. 

The principal Defendants, in answer to the Plaintiff’s claim, 

stated that Raw Nursing Bose , having no male issue, and having 

no probability of male issue, executed, in the year 1231, a hibba- 

namah, or deed of gift, to his three brothers, and breathed his 
last. They then proceed :— 

The aforesaid three donees, by virtue of the said deed of gift, 
applied to the Courts to be made representatives in the cases that 
were then pending in the Court in the name of the said Paw 
A ursing Bose. An istaharnamah (proclamation) was duly issued 
from the Adawlut for the appearance of an heir within the period 
of six weeks. As the maternal grandmother of the Mitter Plain¬ 
tiff was acquainted with the truth and validity of the said deed of 
gift, no objections on that head were urged by her. The hibba- 
namah was produced in the Court by our predecessors,and testified 
to by them; and the Judge, considering the said deed to be genuine 
and proved, ordered, on the 22nd of November, 1825, the said 
Ramtunoo and Ramdoyal to be made representatives in the place 
of the aforesaid Ram Nursing Bose. The said representatives, 
agreeably to which, conducted the suits in the Ziliah and Suddur 
Courts, and having retained possession of all the properties speci¬ 
fied in the hibbanamah, from the date of the said hibbanamah, 

managed the affairs, conducted several suits before the tribunal 
of different Courts, and even in appeal to the Privy Council. 

Three issues were laid down for trial, viz. 

‘1. Whether the Plaintiff, Rajoneekant, as heir to a part of the 
paternal and self-acquired properties of Ram Nursing Bose, his 


V0L xij INDIAN APPEALS. 



grandfather (the father of his mother), was in possession or not; • 

and whether, on the 16th Kartick, 1264, B.S., the Defendants ^ 
dispossessed him by turning him out of doors; and Rajoneekant aumik^ 

ought to recover possession With mesne profits or not ? 

» 2 Whether, according to the bill of sale given by Rajoneekant, 
both the Plaintiffs can be entitled to possession of the property in 

dispute in equal proportions or not ? 

“3. Whether, according to the deed of gift of Rajonee’s maternal 
grandfather,Defenders have leen holding possession; and whether 
such long and continuous possession bars the suit, and it shou d 

be dismissed or not ?” 


KaJonee- 

KANT 

MlTTER. 


The plaint was filed on the 9th of September, 1858, before the 
Code of Civil Procedure (Act VIII. of 1859) and before the passing 
of the present Limitation Act XIV. of 1859. The question of 
limitation must be determined according to the old law. 


The Defendant’s case is that limitation began to run from the 
time of Ran, Nursing’s death. The judge of Jessore held that 
there was no proof of possession by the Plaintiff or by his mother 

or maternal grandmother. 


It has been held by a full Bench of the High Court of Calcutta, 
that in the case of a succession by a reversionary heir after the 
death of a widow, who takes by inheritance from her husband, and 
is dispossessed,the period of limitation as against the reversionary 
heir, in the absence of fraud, is not to be reckoned from the time 
when he succeeds to the estate but from the time at which it would 
have been reckoned against the widow if she had lived and brought 
the suit; see Nobin Chunder Chuckerbutty v. Issur Chuuder 
Chuckerbutty (l). That rule has been acted upon in other cases, 
and it appears to their Lordships that the principle of that 
decision is correct. If in the present case limitation began to 
run against Soorjomoneye, the widow of Ram Nursing, the Plain¬ 
tiff’s suit is barred. 


The Judge of Jessore found that there was no proof of possession 
by Soorjomoneye or by the Plaintiff or his mother: and he held that 
limitation was a bar. Many of the Plaintiff’s witnesses, however, 


(l) g Suth. W. R. 505. 
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What he (referring to the Plaintiff) relies on, is the evidence 

of thirty-nine witnesses, who speak to his possession and eject- 
ment. 

9 


The Evidence of these persons is to the effect that after the 
death of Ram Nursing, his widow and daughters, and latterly 
his daughter’s son, were in joint possession with the Defendants 1 
that about two years ago the Plaintiff, finding that when in joint 
possession he was burdened with an unfair share of the expenses, 
asked for a division of the shares, whereupon the Defendants told 
him that he had no right to anything, abused him, and turned 
him out of the house. Most of the witnesses are well acquainted 
with Bose family and their history. They live near or on the 
same spot. Some are to all appearnce very respectable ; nearly 
all give a connected, and some a full account, of the Plaintiff’s 
conditional prospects and treatment.” 


The evidence of the witnesses above referred to is very loose and 
unsatisfactory ; still their Lordships are induced by it to believe 
hat Ram Nursing's widow, Soorjomoneye, continued to live with 
her deceased husband’s brothers and was supported by them out 
of the income of the estate. Nothing could be more natural or 
consistent with the usage of Hindu families than that upon her 
husband's death she should continue to reside at tile family 
dwelling-house as a member of the joint family. Indeed,the princi¬ 
pal Defendants state in their answer that “ they retained their 
brother s wife, the said Soorjomoneye, and unmarried daughter, 
under their own support and guidance, and they effected the mar¬ 
riage of the unmarried daughter into a suitable family, and in a 
proper manner." If the widow and her daughter continuad to live 
as members of the joint family, the presumption would be that 
they were maintained out of the widow’s share,which she inherited 
from her husband, unless it could be distinctly shewn, which it 
has not been, that she received only maintenance as distinguished 

from a participation in the profits of the estate ; for, even if she 

% 

did not receive her full share of the profits, limitation would not 
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run against her in the same manner as if she had been actually 
dispossessed of her husband’s share of the estate. 

As regards her daughters Sarodainoye and A ittokaUy the case 
would be different. They were married during their mother’s 

lifetime, and would naturally go to the residences of their respec¬ 
tive husbands and become members of their respective families. 


J. C. 

1875 


A UMIRTO- 

lall Bose 

V. 
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KANT 
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The evidence is not such as to induce their Lordships to believe 
that either Sarodainoye or Nittokally , upon their mother’s death, 
entered into joint possession of the estate with their father s 
brothers or their representatives, or that during the lives of their 
husbands they participated in the profits of the estate. Nittokally , 
after her husband’s decease, may possibly have gone to live with 
her father’s brothers, though, it is to be remarked, that in the 
description of her place of residence as a Defendant in the suit 
she is stated to be of ** Kattara pergunnah A 1 uldee , which is dif¬ 
ferent from that given of Bindubasseenee . It is unnecessary, how¬ 
ever, to come to any conclusion in that respect as regards her. 
Sarodainoye died before her husband, and there is no sufficient 
evidence to induce their Lordships to believe that after her 
marriage she continued with her father’s brothers as a member 
of an undivided Hindu family. 


Their Lordships find that limitation began to run against the 
Plaintiff’s mother, Sarodainoye , and that neither she nor the 
Plaintiff ever had possession of any portion of his maternal grand¬ 
father’s estate or of the rents or income thereof. But the period 
of limitation must be calculated according to the old law, and con¬ 
sequently the periods during which the Plaintiff and his mother 
were respectively under the disability of minority must be deducted 
Deducting those periods, there were only eight years seven months 
and twenty-four days during which the Plaintiff’s mother, and 
three years two months and nine days during which he himself, 
was not under disability, even calculating the period of the 
Plaintiff’s majority at the age of sixteen, and not eighteen. This 
would give only eleven years nine months and thirty-three days 
as the period to be taken against the Plaintiff in calculating the 
time which had run against him at the time when his suit was 
commenced. 

The High Court reversed the finding of the Zillah Judge upon 
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the question of limitation, and stated that it had not been insisted 

upon before them. Their Lordships see no reason for interfering 
with that decision. 


The question remains whether the Plaintiff has made out his 
title; for he must recover (if at all) upon the strength of his own 
title, and not upon the weakness of that of his adversaries. 

The title upon which he relied in his plaint was, that inconse¬ 
quence of his youngest maternal aunt’s (i.e., Nittokally's) becoming 
a childless widow after the death of his grandmother and in the 
lifetime of his mother ( Sarodamoye ), all the property accrued to 
his mother according to the Shasters. But that was not so. The 
right to inherit vested in NittokaUy jointly with Sarodamoye, her 
sister, upon the death of their mother; for at that time she and 
her sister Sarodamoye were two young married women, likely to 
have sons ; and it is clear that, according to the Hindu law, the 
right once vested in a daughter by inheritance does not cease 
until her death, notwithstanding she become barren, or a widow 
who has not borne a son. Circumstances of that nature do not 
destroy a heritable right which has once vested. 


This at once disposes of the claim of the Plaintiff to take as 
heir to his grandfather any portion of the estate which vested in 
NittokaUy , for she was living when the suit was commenced. It 
was contended, however# that the Plaintiff, as the heir to his 
grandfather, succeeded upon the death of his mother to one 
moiety of the 4-annas’ share which descended to his mother and 
NittokaUy , as NittokaUy at the time of his mother’s death was a 
childless widow. No proof was given that NittokaUy became a 
childless widow during the life time of Sarodamoye, but it was con¬ 
tended on behalf of the Plaintiff that the fact was alleged in the 
plaint and admitted by the answer.The statement inthe plaint is— 

“ That as my youngest maternal aunt unfortunately became a 
childless widow in the year 1244 (that is, April, 1837) so the right 
of succession to all the properties accrued to my mother, according 
to the Shasters.” 

The answer is as follows :■— 

“ From the statement in the plaint, that subsequent to the 
death of the maternal grandmother of the Mitter Plaintiff, her 
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three daughters lived some in a married state, some in a state of 
celibacy, and that all the properties left by his maternal grand¬ 
father devolved upon his mother, it is evident that this suit has 
been instituted merely from a malicious and vindictive motive. 
For agreeably to the Dhurm Shasters, and Daya-bhaga, though 
any woman after obtaining paternal properties becomes a widow 
or sterile, yet nothing can bar her right to enjoy the said property 
during her lifetime; therefore the statement that subsequent to 
his maternal aunts becoming widows the right and interest to 
all the properties devolved upon his mother is utterly false and 

fallacious. 

It appears to their Lordships that there is no admission in the 
answer tantamount to proof of the fact that A ittokciUy became a 
childless widow during the lifetime of the Plaintiff s mother, 
Sarodamoye. There is a denial that Sarodamoye took the whole 
of her father’s estate in consequence of Nittokally s becoming a 
childless widow; but no admission that atthe time of Sarodamoye s 
death Nittokally was a childless widow, incapable of taking by 
descent from her father. There is merely an admission by implica¬ 
tion in the denial of the legal effect imputed to the fact alleged ; 
and it has been repeatedly held that an admission of a fact on the 
pleadings by implication is not an admission for any other purpose 
than that of the particular issue, and is not tantamount to proof of 
the fact: Edmunds v. Groves (l); Smith v. Martin (2) ; Robins v. 
Maidstone (3); and it scarcely needs to be remarked that the effect 
given in our Common Law Courts to admissions on the pleadings 
has always been greater than that given to admissions in the less 
technical pleadings in the Courts in India . 

Their Lordships, however, would hesitate before determining 
the case upon the ground that there was no proof that Nittokally 
became a childless widow in the lifetime of her sister Sarodamoye\ 
for it was assumed throughout the argument before their Lordships 
that such was the case. They will, therefore, proceed to determine 
the question upon the assumption that Nittokally was a childless 
widow at the time of Sarodamoye's death. 

The question then resolves itself into this: had Sarodamoye an 

(i) 2 M. & W. 642. (27 9 M. & W, 304. 

'3) 4 Q. B.Srs 
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interest in the estate distinct from that of Nittokally , which upon 
her death descended to the then heirs of her father; or did she 
and her sisters Nittokally take a joint estate by descent which after 
Sarodamoye's death survived to her sister Nittokally ? If the 
former was the case, then Nittokally having during the lifetime 
of Sarodamoye become disqualified as a childless widow to take by 
descent from her father, the Plaintiff, as the son of Sarodamoye , 
was the next heir to her father, and upon his mother’s death would 
have taken as reversionary heir to his grandfather the interest 
which had descended to his mother, and which upon her death 
would have descended to Nittokally as reversionary heir to her 
father if she had not at that time been disqualified ? but if 
Sarodamoye and her sister Nittokally , upon the death of their 
mother, together constituted their father’s heir, then upon the 
death of Sarodamoye the property which descended to the two 
sisters jointly survived to Nittokally , and her disqualification to 
inherit at that time did not destroy the right of survivorship 
which she had previously acquired by inheritance.. 

There is a great analogy between the case of widows and that 
of daughters taking by inheritance, though the pretension of 
daughters is inferior to that of widows (l). 

In the case of widows it has been held by the Judicial Com¬ 
mittee (see Bhugwandeen Doobey v. Myna Baee) (2) that the estate 
of two widows, who take their husband’s property by inheritance, 
is one estate. “The right of survivorship,” it is there said, “is so 
strong, that the survivor takes the whole property, to the exclusion 
even, of daughters of the deceased widow.” 

In the case of StrimuttuMuttu Vezia Raghunada Rani v. Dora- 
singay Tevar (3), it was held that daughters, to whom as a class 
paternal property descends, take a joint interest, with rights of 

survivorship. 

• ^ • • 0 • • • . 

- The former case had reference to property in Benares , and the 

latter to property in Southern India. 

• • • ✓ • 

In the case of Boidyanath Sett v. Durga Churn Basak, High 
Court of Bengal, original jurisdiction, decided on the 28th of 
February, 1865, it was held by Mr. Justice Morgan, after consult- 

(D Daya-Bhaga, cap. n, s. 2, par. (2) 11 Moore’s Ind. Ap. Ca. 487. 

3 °- p- 193 . quarto edition. (3) 6 Madras H. C. Heps, 310. 
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ing Mr. Justice Shutnbhoonath Pundit, a learned Hindu lawyer, 
that in a case where two daughters succeeded, by inheritance, to 
their father’s estate, and one of them died, Paving her sister, who 
had then become a childless widow, ihs property survived to her 
sister; because, like widows, the two daughters colbctively were, 
in a legal sense, one heir to their father (l yavastha Darpana , by 
Shamachtini Sircar, octavo ed., p. 170). Iheir Lordships are of 
opinion that the last-mentioned decision was correct, and that 
upon principle, as well as upon authority, the estates, upon the 
death of Sarodamoye , survived to Nittokally, though she would, at 
that time, have been incompetent to take by inheritance from 
her father. 


J.C. 

1875 
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The High Court express no opinion upon that point; they 
seemed, however, to assume that the Plaintiff acquired . no right 
by inheritance during the lives of his aunts ; but they decided in 
favour of the Plaintiff, upon the strength of a petition said to 
have been presented to the Court by Bindubasseenee and Nitto¬ 
kally, who were made Defendants in the suit. 

In the Index to the Record the petition is described as “ the 
petition of Bindabasseenee, filed on the 16th of April, 1859,” 

which was more than six months after the filing of the plaint. 

• • 

The petition forms no part of the Record transmitted to Her 
Majesty in Council ; for in a note to the Index it is stated that 

1 • . * • 

the paper cannot be traced. An abstract of the petition is set 
out in the decree of the Zillah Judge. It is as follows :— 

Abtsract of the Petition of Bindubasseenee Dassee and Others. 

On the 16th of April of the current year, that is, 1859, the 
said Dassee and Nittokally Dassee, two Defendants, filed a petition, 
stating that they have no objection against the suit of the Plain¬ 
tiff : that their father, Ram Nursing Bose's, rights continued 
in the Plaintiff, Rajoneekant, as the real heir; that their father 

did not execute any hibbanamah; and that they agreed in the 
said suit of the Plaintiffs, &c.” 

1 he Zillah Judge, speaking of this petition, says : “I set no 

value on a petition said to have been filed by these women ” (re¬ 
ferring to Bindubasseenee and Nittokally), “consenting to the 
Plaintiff s suit. We cannot be certain who filed the petition^ and 
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wom°n in this country may be easily induced to lend their names 
to anvthing.” 

With reference to this part of the case, the High Court says 

But another obj°ction is tak^n to the suit, namely, that as 
Plaintiff’s maternal aunts, Binduhasseenee an dNittokally, child¬ 
less widows, are still living, and the Plaintiff’s right to succeed is 

contingent on his surviving them, his suit is at any rate pre¬ 
mature. 

These two ladies have filed in the record of this case a peti¬ 
tion, in which th^y acknowledge the Plaintiff to the rightful 
heir, disclaim any right of their own, and assent entirely to the 
suit. 

The Judge, gratuitously as it seems to us, declares that he 
sets no value on this petition. He says, ‘ We cannot be certain 
who filed the petition, and women in this country may be easily 
induced to lend their names to anything.’ 

We can find no reason for these observations. The petition 
appears to have been filed in the usual way, through a pleader 
duly authorized ; it is not suggested that the women had any¬ 
where repudiated it, and we think it must be allowed the fullest 
legal effect of which it is capable. 

“ But, we are asked, what is its effect ? Females are not at 
liberty to do or assent to acts which may have the effect of 
changing the course of succession, and these two ladies, the Re¬ 
spondents contend, cannot combine to give the inheritance in this 
case to a person who might eventually not be legal heir. 

“ We consider this objection untenable; a Hindu widow, it has 
been ruled, is competent to alienate, with the consent of the next 
heirs, an estate of which she is in possession under a life interest; 
she has also been permitted to convey the estate to the next heir 
himself. 

“ It is admitted that, by retiring from the world, or becoming 
byragees, they might immediately cause the succession to devolve 
on the Plaintiff; and we think that when the Plaintiff raises a 
particular question of title with the Defendants, which clearly his 
aunts would be first entitled to raise, and he next after them, and 
where they expressly give up their right in his favour, and assent 
to ^is suit, the Defendants cannot be permiitted to object that 
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Plaintiff is debarred from suing until they are, by the course of 
nature, out of the way. 

“ We see, therefore, no difficulty in the way of a decision of this 
suit as at present constituted. 0 

It appears to their Lordships that the Judges of the High 
Court have given a greater effect to this petition than that to 
which it is entitled. 


J.C. 

1875 


AUM 1 RTO- 
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v. 

KaJONEE? 
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Admitting, for the sake of argument, that the petition having 
been filed in the suit might, without proof of the execution of a 
vakalutnamah by these ladies, or of any authority to file it, be 
used against the Defendants, Bindubasseenee and Nittokally , as an 
admission by them in the suit that the Plaintiff was the real heir, 
and that they had no defence to the suit, it appears to their 
Lordships that that is the greatest effect that could be given to 
the document. The petition did not amount to a conveyance or 
to a disclaimer of title, but merely to an admission made more 
than six mouths after the commencement of the suit, that the 
Plaintiff was the real heir, and that they had no defence to offer. 
It is clear that an admission, or even a confession of judgment, by 
one of several Defendants in a suit, is no evidence against another 
Defendant. Suppose Nittokally , the real heir, had been barred by 
limitation, she could not by h^r admission, contrary to the fact, 
that the Plaintiff was the real heir, have bound the other Defend¬ 
ants, and thus have entitled the Plaintiff, upon a question of 
limitation, to a deduction of the period of his minority, to which 
she would not have been entitled herself. 


But there was, in fact, no evidence of any aurhority, to file the 
petition. If a vakeel professing to act for Nittokally had filed a 
deed purporting to have b r en executed by her before the com¬ 
mencement of the suit conveying the estate to th° Plaintiff, it 
would not have been evidence againts the other Defendants with¬ 
out further proof. 

The decision of their Lordships upon th~ first issue having dis¬ 
posed of the present suit, it is perhaps unnecessary for them to 
express an opinion upon the third issue. They think it right, 
however, to add that they agree with the High Court in the con¬ 
clusion at which they have arrived, viz., that in the present suit 
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the Defendants have wholly failed to establish the hibba on which 
th°y rp ly as the foundation of their title. 

Their Lordships are of opinion that the Plaintiff had no right to 
inh-nt any portion of the estate during the life of Nittokally, and 
that the petition did not vest any such right in him. His suit 
ought therefore to be dismifs-d, and dismissed against all the De¬ 
fendants,including Bindubasseenee and Nittokally ,notwithstanding 
the Petition. Such a petition confessing the suit cannot be ad¬ 
mitted as warranting a judgment against th»m, when upon an 
investigation it appears that the Plaintiff was not the real heir; 
nor could it justify a decree against them for possession and mense 
profits, when there was no allegation in the plaint, nor any evi¬ 
dence in the cause, that they had dispossessed him. The only 
charge of dispossession was against the principal Defendants ,Prem 
Chund Bose Aumirtolall, and Joy Doorga Dassee. Their Lord- 
ships will, therefore, humbly advise Her Majesty that the decision 
of the High Court be reversed, except so far as it reverses the 
judgment of the Zillah Judge, and that the suit be dismissed. 


Considering that a great part of the costs has been incurred in 
consequence of the issues upon which th° Defendants have failed, 
and that it was necessary for the Plaintiff to get rid of the deci¬ 
sion of the Zillah Judge, their Lordships think it right to order 
that the parties respectively do bear their own costs in both the 
lower Courts and of this appeal. 


The Judges of the High Court expressly declared by their 
decree that it was “to be known that from the death of Nittokally 
any dispute concerning the inheritance by other parties was not 
determined by their decision. Their Lordships think it right 
to add, that they do not decide any question between Nittokally 
or Bindubasseenee and the other Defendants, but merely the ques¬ 
tions raised in the suit as to the rights of the Plaintiff at the time 
when the suit was instituted. 


Agent for the Respondents : Mr. T. L. Wilson. 

Agents for the Appellants . Messrs. Barrow & Barton. 
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RAM TUHUL SINGH. 

AND 

BISESWAR LALL SAHOO AND SOO- 
DISHT LALL. 


One of the 
Defendants; 


Plaintiffs. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


J.C.* 

1875 

Feb* 19 '• 

March 2. 


Execution of Decree—Revenue Sale set aside, after Judgment Debtor's Interest 
in Sutplus Proceeds hid been sold in Execution—Refund of Purchase - 
money refused. 

The Appellant’s right, title, and interest, in a sum of Rs.35,1500 deposited 
with the collector as his share of the surplus proceeds of an estate sold for 
arrears of revenue, was on the 25th of November. 1857, attached in execu¬ 
tion of a money decree, and on the 18th of February, 1 Q 68 , sold to the 
Respondents for Rs. 8000, which sum was thereupon paid into Court, and 
distributed amongst the attaching and other execution creditors. The 
revenue sale was subsequently, at the instance of the Appellant, ordered 
to beset aside, and thereupon the estate was restored to the Appellant and 
his co-sharers,and the purchase-money restored to the purchasers, including 
the said Rs. 3$,500, which the collector, pending the litigation, had refused 
to pay to the Respondents. 

In a suit by the Respondents to recover the said Rs.8000, with interest 
from the date of payment thereof into Court:— 

Held , (reversing the decision of the High Court), that the suit must be 
dismissed. The Respondents had purchased merely the right, tide, and 
interest of the Appellant in the Rs.35.500, and the existence of such right, 
title, and interest would, to their knowledge, cease upon the contingency of 
the revenue sale being set aside. Although the Appellant had benefited by 
the Rs.8000 paid by the Respondents, there was no obligation on his part, 
express or implied, to repay the same. Such payment was voluntary, 
against the will of the party benefiting, and made in the course of a specu¬ 
lative transaction, in which the interest of the Appellant was directly 
opposed to that of the respondents. 


Appeal from a decree (l) of the High Court at Calcutta 
(March 21, 1873), reversing a decree of the Subordinate Judge of 
Zillah Tirhoot (May 27, 1872). 

The question decided was whether the Respondents, who had 


*Present ’.— SIR JAMES W. COLVILE, SIR MONTAGUE E. SMITH, and SIR 
ROBERT P. COLLIER. 


(i) See Bissessur Lall Sahojv. Ramtuhal Singh (11 Beng. L. R. 121), 
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purchased for Rs.8000 the Appellant’s right, title, and interest in 
ifl£ Rs -^ 5 » 500 ,n the collector’s hand, the surplus proceeds of the Appel- 

RA Singh UL lanfS GStatPf S ° ld f ° r arrearS of Governrne nt revenue, and which 
v?** Rs.8000, the execution sale having been confirmed after its im- 

Bl ““ P eachmen t by the Appellant, had been distributed amongst the 
Sahoo. Appellant s creditors, were entitled, on the revenue sale being set 

aside, and the said Rs.35,500 restored to the purchaser, to recover 
back from the Appellant the Rs.8000 and interest. 

The facts of this case, the proceedings in the suit out of which 
this appeal arose, and the circumstances which led to it, are fully 
detailed in the judgment of their Lordships, and need not be 
repeated here. 

The judgment of the High Court ( Couch , C.J., Phear and 
Amshe , JJ.) delivered by the Chief Justice, was as follows:— 

In this case the Plaintiff’s sought to recover from the Defen¬ 
dants Rs.11,714 10a. 8/>. for principal and interest of money 
which they had paid upon a sale to them on the 18th of February, 
1868. Their case was, that Sheo Pershad Sooku/, who is dead, and 
who is represented in this suit by the second Defendant, having 
got a decree against the first Defendant Ram Tuhul Singh, in 
order to realize the amount, caused the rights and interests of 
Ram Tuhul Singh in certain surplus proceeds of property sold 
by auction for arrears of Government revenue, which proceeds 
after sanction and confirmation of the sale were held in deposit by 
the collector in the name of Ram Tuhul Singh and his co-sharers, 
to be attached and sold on the 18th of February, 1868 ; that the 
Plainlifis purchased those rights and interests for Rs.8000 in the 
name of Juldhari Panday ; that the money being put into Court, 
and the sale confirmed, Rs.4970 9 a. 3ip. was taken out by Sheo 
Pershad Sookul on account of his decree, and the remainder by 
other decree-holders, who have been made parties to the suit, and 
are the third, fourth, and fifth Defendants; and that upon the 
Plaintiffs applying to the collector to make over to them the 
sum of Rs.35,520 14a., the share of Ram Tuhul Singh in the 
surplus money, their application was rejected on the ground that 
the sale for arrears of Government revenue had been set aside. 

This is the fact, and it is stated that the decision of this Court 
setting it aside is now under appeal to Her Majesty in Council. 
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“The case in 4 Bengal Law Reports, p. 11, Full Bench Rulings, J- 

is different from the present, and the decision there does not, I 1875 

think, apply to it. There the Plaintiff had lost the property Ram TuHUL 
which he had bought in consequence of its being found that the SINGH 
judgment debtor had no title whatever to it, a third person having 
recovered it by shewing that he was the person lawfully entitled 
to it. In the present case, the loss to the Plaintiff was caused, 
not by the judgment debtor having no title to the property, but 
by his asserting his title, and by virtue of it getting the sale set 
aside. He has obtained a decree of this Court by which he has re¬ 
covered the property ; and if the Plaintiffs do not succeed in the 
present suit, he will not only keep it, but will get debts to the 
amount of Rs. 8000, for which his property was liable to be 
attached and sold, paid with the Plaintiffs money. 


“I think the rule that ought to be applied in this case is 
that which is applied by Courts of Equity where sales are set 
aside on account of fraud, or for other reasons which are held by 
the Court to vitiate the sale. Lord Cottenham in Bellamy v. 
Sabine (l) says as to such cases : ‘ The Court proceeds upon 

the ground that as the transaction ought never to have taken 
place, so the rights of the parties are, as far as possible, to be 
placed in the situation in which they would have stood if there 
had never been any such transaction.’ That rule is applied by 
him in the case quoted to the setting aside a conveyance on 
account of fraud, and ordering a re-conveyance. If in such a case 
the purchaser is to have back his purchase-money, it is equitable 
that he should in the present case. The rule is also applied 
where an annuity is set aside on account of a defect in the memo¬ 
rial : an account is taken, and the Defendant, the purchaser of the 
annuity, is allowed his principal and interest and costs. The 
remarks of the subordinate Judge in regard to the nature of this 
purchase by the Plaintiff might, in many cases, be applied to the 
purchase of an annuity,—frequently a very speculative transac¬ 
tion. There is also another instance which may be mentioned in 
the case of Belcher v. Vardon (2), where securities were set aside 
on account of usury at the instance of the assignees of a bankrupt. 

(i) 2 Ph. 425. (2) 2 Coll. 175. 
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J> C ‘ In that case the Defendant had leave to prove for his advances 
1875 with legal interest. 

Ram Tuhul « T c 

SINGH 1 am of opinion that the rule ought to he applied in the present 

Biseswar CaSe ’ anc ^ Plaintifts are entitled to be restored to the posi- 

Sahoo t,0n Which th ° y " 0uld have been if the sale for the Government 
- ' revenue had not tak-n place. It is a mistake to apply to a case 

like th» present the nil- stated in Addison on Contracts, as to 
voluntary payments. The payment here was not voluntary. It 
was made on account of the purchase, and is not to be regarded as 
a voluntary payment. It is true that the Plaintiffs were not 
parties to th° sale and purchase which was s»t aside. They 
bought the interest in the surplus : hut the consequence of the 
judgment debtor succeeding in setting aside the Government sale 
was to obliterate the surplus and prevent the Plaintiffs from get¬ 
ting any part of it. I think the proper course would have fce°n to 
have mad" the present Plaintiffs parties to the suit for setting 
aside the Government sale, if the purchase by the Plaintiffs was 
confirmed before the hearing of the suit, as they had an interest in 
the sale not being set aside, and would he affected by the result. 

It does not appear when the suit for setting aside the sale was 
heard. If they had been parties to that suit, the Court in making 
the decree setting aside th“ sale, ought, and, it must be presumed, 
would have directed that it should h- set aside upon the Plain'iff 
therein paying to th° present Plaintiffs the money which they had 
paid. Lord Cottenham says in the passage which follows the one 
I have quoted : ‘ In s°tting aside sales of this kind, the Court 
considers the purchaser as in the situation of a mortgagee, so far 
as he has made payments in consequence of the sale.’ On that 
ground, therefore, I think the Plaintiffs are entitled to succeed in 
the present suit, and to recover what they have claimed for the 
principal money and interest. 

In consequence of an appeal being now pending in the Privy 
Council, it is necessary to declare that, should it be successful and 
the decree of this Court be reversed and the sale for arrears of 
revenue stand good, the present Plaintiffs are not to have any 
rights whatever in consequence of it. By bringing this suit, they 
elect to consider the sale as set aside and to have back their pur¬ 
chase-money. Having made their election and treated the sale as 
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set aside, they cannot take advantage of any decision that may be 1 

made by the Privy Council reversing that. They must abide by .875 

what they now ask for, and the sale, so far as they are concerned, r A m Tuhul 

Singh 

must be treated as finally set aside. 

“Then the next question to b* conoid-red is in regard to the 15I ^^ AR 
costs. The Pla ; n f iffs have shewn that th»y are entitled to succeed Sahoo. 
in the suit, and the person who is liable to pay th° money is the 
first Defendant, Ram Tuhul Singh ; and he ought to pay the 

Plaintiffs* costs of th° suit. 

“As to the second Defendant, Byjnath Sookul , the representative 
of Sheo Pershad Sookul , he attached the surplus in the hands of 
the collector, which h n had the right to do ; but th^n h A ought to 
hav* ascertained whether, instead of putting up to sale the share 
of the surplus, which seems to have amounted to more than 
Rs. 35,000, he could not have obtained an order to have the 
amount which was due to him, Rs. 4,970 9a. 3 \p., paid to him. 

His conduct appears to be such that he ought not to receive his 
costs, but ought to be made to pay them himself. 

“ As to th* third, fourth, fifth, and sixth D-f^ndants, namely, the 
other decree-holders who were paid out of what remained of the 
purchase-money paid by the Plaintiffs after satisfying Sheo Per- 
shad Sookul, they do not appear deserving of any blame. They 
received their money from the Court ou* of what remained after 
satisfying the attaching creditor, and they ought not to have 
been made parties to the suit. Th° Plaintiffs must therefore pay 
their costs. There will be a decree accordingly, and the Plaintiffs 
will recover from the first Defendant the amount claimed, with 
costs." 

Mr. Leith , Q.C., and Mr. Macnaghten , for the Appellant 
Neither of the two cas^s relied upon by the High Court, Bel • 
lamy v. Sabine (l), and Belcher v. Varden( 2), governs the present. 

A person who with notice buys property (as the Respondents did) 
subject to a contingency that may defeat or destroy the interest 
which is the subject of the sale, is not entitled to be relieved from 
his bargain and to recover the purchase-money, merely because 
the contingency contemplated actually happ°ns, and the property 
either does not become, or ceases to be, available for his benefit. 

(l) 2 Ph. 425. (2) 2 Coll. 175. 
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J * C Whatever may be the Respondents’ rights as against the other 

- 7 - , ° ^ ndants ’ the elution creditors who received payment out of 

Ram Tuhul the Rs 8000 paid by the Respondents, they are clearly not entitled 

v. e ' ther at Law or ,n E 0 u 'ty to recover the Rs. 8000 and interest 
Bts™ from the Appellant. If a man voluntarily pays A.’, debts, it is a 
Sahoo. familiar principle that he cannot sue A. at law to recover the 

amount, if he voluntarily places his money to an account which 
enables A. s creditors to come in and sweep it away, he cannot sue 
A. to recover it back. If this Rs.8000 were now in the collector’s 
hands, and there were no creditors in the case, it would belong to 
the Appellant and not to the Respondents. It was a mere specu¬ 
lative purchase, and in the event which happ°nded the Respon¬ 
dents lost Rs.8000, while in another event, equally likely to 
happen, they would have gained Rs.27,500. Sect. 219 of Act 
VIII. of 1859, confined the sale to the “right, title, and interest ” 
of the debtor in the thing sold, and prescribes the proclamation in 
those terms. There was, therefore, no doubt as to what passed. 
The time for appeal against the revenue sale had not expired. 
The Appellant was under no obligation to affirm the revenue sale 
or to abstain from doing any act which might have the eflect of 

defeating it. The Proceedings against the Appellant which ter¬ 
minated in the sale to the Respondents were irregular and itt 
invitum ; even if they were not, and if the sale had been a volun¬ 
tary one by the Appellant to the Respondents, no case has been 

made whereby the Respondents would be entitled to be relieved 
against it. 

The Respondents did not appear. 

^75 The judgment of their Lordships was delivered by 

Mar fl 2 • Sir James W. Colvile 

The point raised by this appeal is one of novelty, and of some 

nicety. The facts out of which it arises are undisputed. 

The Appellant is one of the registered sharrholders of a certain 
estate which, on the 16th of February, 1867, was sold for arrears of / 
Government revenue, under the last Sale Law, Act XL., of 1859, 

The sale was confirmed by the Revenue Commissioners on the 14th 
of the following June; and after deducting the arrears of Govern- 
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ment revenue and sale expenses, the sum of Rs.1,39,692 -a. 5 P 
remained as surplus proceeds in deposit in the hands of the col- ^75 
lector. The share of the Appellant in such surplus proceeds ,f ram Tuhul 
the sale had stood, would have been upwards of Rs.35,500. On 
the 24th of February, 1868, however, the Appellant, suing in Biseswak 
forma PauPeris, instituted a suit for the purpose of setting aside Sah00 . 
the revenue sale, on the ground of the non-observance of one of — 
the formalities prescribed by the Act. The suit was dismissed by 
the subordinate Judge ; but on appeal the High Court, by an 
order, dated the 3rd of May, 1870, reversed his judgment, and re¬ 
manded the cause for the trial of an issue which he had left 
untried; and on its coming back to them with the finding on that 
issue, made a final decree in the Appellant’s favour, on the 31st of 

January, 1871. Against that decree there was an appeal to Her 

Majesty in Council, which was dismissed, in conformity with the 
judgment delivered at this Board on the 18th of December, 

1873 (l). The sale, therefore, has been conclusively set aside ’ 
the estate restored to the Appellant and his co-sharers; and 
the purchase-money returned to the purchaser. 

Before this, however, and on the 25th of November, 1867, one 
Sheo Pershcid Sookul, a judgment creditor of the Appellant 
attached his interest in these surplus proceeds in the collector s 
hands, and on the 23rd of December, 1867, obtained an order for 
the sale of that interest in execution. The sale was originally 
fixed for the 3rd of February following, but, on the Appellant s 
application, was postponed for a fortnight, and took place on the 
18th of February, 1868, when the Appellant’s interest in the 
surplus proceeds was knocked down for Rs.8,000 to one Juldhari 
Panday , who afterwards declared that he bought as agent for and 
on account of the Respondents. On the 16th of March, 1868, the 
Appellant filed a petition for the reversal of this sale on two 
grounds : first, that the surplus proceeds had not been ascertained 
to belong to the petitioner, inasmuch as he had instituted a suit to 
set aside the revenue sale which was then pending ; and, secondly, 
that the sale had been held in contravention of the 242nd section 
of the Code oj Pr‘ocedur 4 e i which prescribes a different mode of 
enforcing an execution against money in the hands of a third party, 

(i) See Bunwarec Loll v. Mahabeer Prashad Singh , Law Rep. I Ind. Ap. 89. 
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and, consequently, that the sale was irregular. The Principal 
187 s Sudder Ameen, in whose Court these execution proceedings were 
Ram tuhul P^ding, by two orders, dated the 18th of April, 1868, disallowed 
JNGH these objections, and confirmed the sale; the formal certificate was, 
however, not delivered to the Respondents until the 28th of 
August, 1868. Of the Rs. 8,000 which had been paid into 
Court upon the sale, about Rs.5,318 were drawn out by Sheo Per- 
shad Sookul, and applied in satisfaction of the decrees held by 
him ; and the residue was drawn out by other judgment creditors 
of the Appellant, and similarly applied by them. 


V. 

Biseswar 

Lall 

Sahoo. 


On the 14th of August, 1871, the Respondents petitioned the 
collector for payment to them as purchasers under the execution 
sale of the whole of the Appellant’s assumed share in the surplus 

proceeds of the revenue sale, being upwards of Rs. 35,5C0. The 

High Court had then made its final decree, setting aside the sale; 
and the collector therefore refused to part with the fund. Upon 
that, and on the 4th of August, 1872, the Respondents instituted 
the present suit for the recovery of Rs.11,714 10*. 8p. t being the 
Rs. 8,000 with interest, calculated from the date of the payment 
into Court. It was brought against the Appellant, against the heir 
of Sheo Pershad Sookul> and against the other judgment creditors 
of the Appellant who had shared in the Rs. 8,000 ; and the cause 
of action is thus stated in the plaint: u As the rights of the judg¬ 
ment debtor with respect to the surplus sale proceeds of the said 
mehal did exist up to the time of the execution sale held in 
the case of Sheo Pershad Sookul and as by reason of the revenue 
sale having already been confirmed, there was no reasonable 
ground of apprehension with respect to such surplus proceeds; 
and as the collector now objects to make over the surplus proceeds 
on the ground of the revenue sale being set aside ; for these 
reasons, and, moreover, in consideration of the fact that the debts 
due by the judgment debtor have been satisfied out of the consi¬ 
deration money paid by your petitioners, and that the judgment 
debtor cannot be permitted to derive two-fold advantages, since he 
has been benefited by the reversal of the sale of the land, and he 
has not deposited in Court the amount of the purchase-money paid 
by your petitioners, the Plaintiffs are, under such circumstances, 
entitled by all means to recover the said purchase-money, with in- 
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terest. The cause of action has accrued from the 25th of August 

1871 ” (the date of the collector’s refusal to pay). ^75 

It does not appear very clearly with what object the Respondents KAM TUHU i. 
sued the execution creditors, whether or not in order to establish Sl * GH 
an alternative case for relief against them, in case the suit should bislswar 

fail against the Appellant. The issues settled, however, seem to SaHO o. 

imply that the claim was for recovery of the money against one 
or other of the defendants. 

The Court of first instance dismissed thesuit with costs against 
all the Defendants, holding that the Plaintiffs had established no 
title to a refund of the purchase-money paid. But the High 
Court, on appeal,reversed this decision, and made a decree for the 
recovery of the amount claimed from the Appellant ; dismissing 
the suit as against the other Defendants, but without costs as 
regarded the representative of SJieo Pershad Sookul. 

The appeal is against the last decree, and the single question is, 
whether the Plaintiffs (the Respondents) have shewn that they 
have any cause of action for the recovery of this money against 

the Appellant. 

The appeal has, to their Lordships’ great regret, been heard e* 
parte. This-circumstance has rendered them more anxious to give 
full weight to every reason assigned by the learned Judges of the 
High Court in support of their decree, and to every consideration 
that can be suggested in favour of the absent Respondents. But 
they have, nevertheless, come to the conclusion that the Respon¬ 
dents have established no title to recover the sum sued for from 
% 

• • • 9mm 

the Appellant, and that the appeal ought to be allowed. 

The learned Chief Justice of Bengal , in the judgment delivered 
by him, with the concurrence of the two other Judges who sat 
with him, says : “I think the rule that ought to be applied in 
this case is that which is applied by Courts of Equity where sales 
are set aside on account of fraud, or for other reasons which are 
held by the Court to vitiate the sale.” And he then cites and 
relies upon a passage in Lord Cottenham's judgment in Bellamy v. 

Sabine (l), which he treats as establishing the broad proposition, 
that where a transaction ought never to have taken place, the 
rights of the parties are, as far as possible, to be placed in the 

(i) 2 Ph. 425. ' ' ' 
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J* C* situation in which they would have stood if there had never been 
1875 any such transaction. This observation ofLord Cottenhanis was, 
Ram Tuhul h° wever > rnade with reference to a particular objection taken to 
Singh the granting equitable relief in that somewhat complicated case. 

V. 

Biseswar The bill in Bellamy v.Sabine impeached two transactions: one, by 
Sa^hoo which a needy father, tenant for life, and a n r edy son, tenant in 


tail, had,at the instigation of Sabine, a creditor of the father, come 
to a certain arrangement which involved the barring of the entail; 
the other, a transaction by which the son had sold and conveyed 
his remainder in fee, thus acquired, to Sabine. The son died in 
his father’s lifetime, and the suit was brought by another son, who 
was next in remainder under the entail. Lord Cottenham held 
that the Plaintifi was entitled to sue either in that character,or as 
heir-at-law of his brother, that the transaction between the father 
and the elder brother could not be successfully impeached ; but 
that the purchase from the latter by Sabine was fraudulent, and 
ought to be set aside. And then proceeding to deal with the ob¬ 
jection which had been taken, that the personal representative of 
the elder brother had an interest in supporting that purchase, part 
of the purchase-money being still unpaid, and that it was contrary 
to the course of the Court to deal with the conflicting rights of 
the real and personal representatives, he made the observation 
relied upon. In fact, he ruled only that an interest derived under 
the conveyance impeached cculd not affect the equitable right of 
the heir-at-law to have that conveyance set aside for fraud. If 
this principle has any application to the present case, it seems to 
be against rather than in favour of the Respondents. The con¬ 
veyance was set aside on the terms ordinarily imposed, viz., the 
repayment by the Plaintifi to Sabine of the sums actually paid by 
him. In their Lordships’ opinion, however, the case of Bellamy 
v. Sabine and the other cases in equity which are cited in the 
judgment under appeal are inapplicable to the present, upon the 
broad ground that they all proceed upon the doctrine of Courts of 
Equity-that a Plaintifi who comes to be relieved from his own 
act, or the act of one whom he represents, on equitable grounds, 
must do equity, and submit to those equitable conditions which 
the Court may see fit to impose on its grant of relief. Here the 
Appellant is not seeking the aid of the Court, but is sued as a 
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Defendant, and the money sought to be recovered has not been 
paid under any contract of his, or in any transaction to which he 
was a consenting party, but under proceedings taken in invituni. 

Again, their Lordships must observe that a fallacy, occasioned 
by some confusion in the use of the words transaction and 
“ sale,” seems to run through the judgment. What is the trans¬ 
action or sale which has been set aside ? It is not the execution 
sale under which the Rs.8000 were paid, but the statutor> 
revenue sale. A good deal, no doubt, has been said in the judg¬ 
ment of the Court of first instance, and something has been said 
here at the bar, of the irregularity of the execution sale, and of 
the miscarriage of ihe Principal Sudder Ameen in putting up the 
Appellant’s possible interest in the surplus proceeds for sale, in¬ 
stead of proceeding under the 242nd section of the Code of l J ro- 


J. C. 

187s 


Ram Tuhul 
Singh 

V. 

Biseswar 

Lall 

Sahoo. 


cedure. And their Lordships think it is much to be regretted that 


that officer did not proceed under the wholesome provision which 
was designed in such cases to remedy a mischief of frequent occur¬ 
rence in India —the ruinous sacrifice of property which an execu¬ 
tion sale is apt to involve. But they must observe that since the 
objections of the Appellant were overruled, no attempt has been 
made to question the regularity or legal eflect of that sale; that the 
Respondents held to it as long as there was a hope of their getting 


anything by it ; that their present suit is not framed with the 


object of setting it aside, or of being relieved from it ; and con¬ 
sequently, that any judgment declaring its invalidity, or treating 
it as a nullity, would be extra-judicial. 


The learned Chief Justice no doubt seeks to meet the objection 
just taken by saying that the Appellant ought to have made the 
Respondents parties to the suit for setting aside the revenue sale 
and holds that the Court ought to give them in this suit the relief 
which he assumes they would, if they had been made parties to it, 
have obtained in the other suit, by way of condition on the relief 
then granted. Their Lordships, however, fail to see that there 
was any obligation on the Appellant to make the Respondents 
parties to that suit, and have some doubt whether this question 
could have been litigated in a suit the only object of which 
was to determine whether a statutory sale was to stand good,_o t 
•was to be set aside upen the terms prescribed by the statute 
21 
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And in any case it would seem that the Respondents, if they 
conceived that they had an interest entitling them to defend that 
suit, of which they had full notice, might have applied to be made 
parties to it under the 73rd section of the Code of Procedure. 

Upon the whole, then, their Lordships are of opinion that the 
course and practice of the Court of Chancery in setting aside 
transactions on account of fraud, or other recognised ground for 
equitable relief, afford no support to the decree under appeal. 

Upon what ground, then, can the Respondents be said to have 
a substantive cause of action for the recovery of this money from 
the Appellant ? 

What was the real nature of their purchase at the execution 
sale ? What did they buy ? They bought the Appellant’s interest 
in the surplus proceeds, subject to the contingency of his succeed¬ 
ing in his suit to set aside the revenue sale, in which event that 
interest would become nil. They did this with their eyes open, 
since, at least before the sale was confirmed, they had notice that 
his suit had been commenced. There was no warranty or contract 
on his part. The sale was had under proceedings in invitum , and 
indeed against his express protest. The parties were at arm’s 
length. The Appellant was free to prosecute his suit; the Re¬ 
spondents free to enforce their rights, should he fail, to the utter¬ 
most farthing. What they bought, then, was the chance of getting 
Rs. 35,500 for Rs. 8,000, dependent on the happening or non-hap¬ 
pening of a certain event. And a substantial chance it must be 
taken to have been, since the construction of the clause in the Sale 
Law, on which the right to annul the sale depended, was doubtful 
and the Court of first instance determined the question against 
the Appellant. If that judgment had stood, he would have lost 
his land; and the Respondents would have taken from him all its 
proceeds, except the Rs. 8,000 applied in satisfaction of his debts. 

It is difficult to see upon what general equity existing between 
parties thus situated the Appellant ought to be compelled to 
restore the Respondents to their original position, because the 
event on which they speculated has ultimately gone against 

them. 

Then it is said that if the Respondents fail in the present suit 
the Appellant will not only keep the estate which he has re- 
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covered, but will get debts, to the amount of Rs. 8,000, for which J,c * 
his property was liable to be attached and sold, paid with the 1875 

Plaintiffs’ money. Ram Tuhul 

But .even if this were true, it is not in every case in which a Singh 

*U * 

man has benefited by the money of another, that an obligation to biseswar 
repay that money arises. The question is not to be determined by s a hoo. 

nice considerations of what may be fair or proper according to the - 

highest morality. To support such a suit there must be an obli¬ 
gation, express or implied, to repay. It is well settled that there is 
no such obligation in the case of a voluntary payment by A. of B. s 
debt. Still less will the action lie when the money has been paid, 
as here, against the will of the party for whose use it is supposed 
to have been paid : Stokes v. Lewis (l). Nor can the case of A. 
be better because he made the payment not ex tnero motu , but 
in the course of a transaction which in one event would have 
turned out highly profitable to himself, and extremely detrimental 
to the person whose debts the money went to pay. 

Their Lordships can find no ground on which the legal liability 
of the Appellant can satisfactorily be rested. The case seems to 
them to fall within the principle of that reported in the 4 Bengal 
Law Reports , Full Bench Ruling, page 11. The fact that in this 
case the worthlessness of the subject purchased was a consequence 
of the success of the judgment-debtor in his own suit, and not of 
a recovery by a third party under a superior title, does not appear 
to them in the circumstances of this case to afford a distinction 
which ought to prevent the application of that principle. 

Their Lordships, for obvious reasons, express no opinion whether 
the Respondents could have had any remedy against the execution 
creditors by a suit for setting aside the execution sale or otherwise; 
whether in such a case the right of the judgment creditors would 
not have been revived against the Appellant ; or whether, if such 
a remedy ever existed, the Plaintiffs have lost it by the dismissal of 
this suit against those creditors. These and other questions were 
suggested in the course of the argument, but in determining 
this appeal it is unnecessary, and, indeed, would be improper to 
decide them. 

Their Lordships will humbly advise Her Majesty to allow this 

(1) 1 T. R. 20. 
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appeal, and to direct that the decree of the High Court be varied 
by omitting so much thereof as orders and decrees “ that the 
Plaintiffs do recover from the first Defendant the sum of 
Rs. 11, 714 10a. 8 p. % the principal and interest of money whiqh they 
had paid upon a sale to them of the right and interests of Ram 
Tuhul Singh in the surplus sale proceeds of a talook Muleck 
Alypore Buzoorg , which had been sold for arrears of Government 
revenue, and purchased by the Plaintiffs on the 18th of February, 
186S;” and as orders and decrees “ that Ram Tuhul Singh , Defen¬ 
dant, Respondent, do pay to the Plaintiffs, Appellants, this sum of 
Rs. 470 10a. 2 p."\ and as ordersand decrees “that the said first 
Defendant do pay to the Plaintiffs the costs incurred by them in 
the Lower Court”; and by ordering and decreeing in lieu thereof 
that the suit of the Plaintiffs do stand dismissed as against the 
Defendant Ram Tuhul Singh , and that the Plaintiffs do pay the 
costs incurred by the said Defendant both in the Lower and in the 

High Court. 

Their Lordships are disposed to recommend an order in the 
above form, because they do not wish to interfere with the discre¬ 
tion exercised by the High Court in refusing to give his costs of 
the suit to the Defendant Byjnath Sookul. The Appellant must 
also have the costs of this appeal. 

Attorneys for the Appellant : Messrs. Lawford & Waterhouse. 
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GOLAB CHAND BABOO .... 

ON APPEAL FROM THE HIGH COURT 

CALCUTTA. 


. . - Defendant. 

OF JUDICATURE AT 


J.C.* 
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Jan 12 ; 
Feb. 3. 


Dewuttur—Power of Sebait to bind the Idol's estate-Res judicata. 

The Respondent, on the 27th of February, 1852, and the 23th of July, 
1854, obtained two decrees against the sebait of an idol upon his bonds 
for the repayment of moneys alleged therein to have been borrowed for the 
service of the idol and the expenses of the temple. Both decrees directed 
that the debt should be paid by the sebait personally, or else realized from 
the profits of the dewuttur lands. 

In a suit by the Appellants as sebaits in succession to the judgment 
debtor to set aside the said decrees, and to have the dewuttur property re¬ 
leased from attachment issued in execution thereof 

Held , that the decrees, being untainted by fraud or collusion, and having 
been passed after the necessary and proper issues had been raised and de¬ 
termined, are entitled to the force due to the judgments of competent Courts, 
and are binding on the succeeding sebaits, who forma continuing repre¬ 
sentation of the idol’s property. 

Notwithstanding that property devoted to religious purposes is, as a rule, 
inalienable, it is competent for a sebait to incur debts and borrow money 
for the service of the idol and preservation of its property, to the extent to 
which there is an existing necessity for so doing, his power in that respect 
being analogous to that possessed by the manager for an infant heir. 

Appeal from a judgment of the High Court (Markby and 
Birch , JJ.), dated the 2 2nd of May, 1873, reversing with costs a 
decision of the subordinate Judge of zillah Dacca , dated the 10th 
of April, 1872, whereby it was decreed that the dewutter properties, 
the subject of the suit, should be exempted from liability to 
attachment in execution of two several decrees dated respectively 
the 27th of February, 1852, and the 25th of July, 1854, which the 
Appellants above named had sued to set aside. The High Court 
dismissed the Appellant’s suit with costs. 

The nature of the decrees obtained by the Respondent against 


* Present ".—SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith, and Sir Robert p. Collier. 
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J L - the sebait (predecessor of the Appellants), the circumstances 

1875 under which the Appellants sued to set them aside, the course of 

Prosunno the litigation for that purpose, and the facts of the case, are suffi- 
Kumari ciently detailed in the judgment of their Lordships. 

1 T-» nir * ■ 

The questions at issue were,— 

First, whether the transactions leading up to the decrees of the 
27th of February, 1852, and the 25th of July, 1854, were fraudu¬ 
lent, whether the decrees themselves were obtained by fraud and 
collusion, or at any rate under circumstances which prevent their 
being binding on the Appellants, even if they would otherwise 
have been so. 


UfcBYA 

V. 

Golab 

Chand 

Baboo. 


Second, whether the decrees, if valid, bound the present 
sebaits of the idol (viz., the Appellants). 

Third, whether a sebait in possession and management of 
dewutter properties can alienate or charge them, and if so, to 
what extent, and under what circumstances. 


Mr. Cowie, Q.C., and Mr. Romer, for the Appellants, abandoning 
the case as to alleged fraud and collusion, contended that the 
decrees were not binding ex proprio vigore on the succeeding 
sebaits. They distinguished the case of Kissnonund Ashtoon 
Dundy v. Rur singh Doss Byragee (l), the decision in which related 
to a suit for the recovery of lands alienated by a sebait ; and 
the case of Juggut Chunder Seiti v. Kishwanund (2), where the 
suit was not for the purpose of setting aside a former decree, but 
to recover possession of the mortgaged lands on an alleged ful¬ 
filment of the decree by liquidation of the debt. The sebait 
does not stand in the position of a trustee; he has no estate 
in him, and no title to the property ; he stands no higher than 
the manager of a joint family estate: see Maharanee Shibessouree 
Debia v. Mothooranath Acharjo(l ), and Lord Chelmsford’s judg¬ 
ment therein. They referred also to Radha Bullubh Chundx. 
Juggut Chunder Chowdree (4), where it was held that a sebait is 
incompetent to grant a lease of dewutter lands for a longer period 
than his own life. According to that authority, a sebait can 

(1) Marshall’s Rep. 485* ( 3 ) *3 Moore’s Ind. App. Ca. 270. 

( 2 ) 2 Select Rep. 126 ; new edit. 160. (4) 4 Select Rep. 115 ; new edit. 192. 
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only alienate for his own life ; according to the authority in 13th 
Moore, he cannot alienate at all except for the purpose of creating _ 
proper derivative tenures and estates conformable to usage He P= o 
cannot do indirectly by bonds and under judgments what 
incapacitated from doing directly. 


Mr. Leith, Q.C., and Mr. Doyne, for the Respondent, contended 
that, according to the terms of the original dedication in this 
case, a trust was created, and the sebait was a trustee and tha 
there was an express power, as well as one inherent in the office o 
sebait, to incur debts and defray them out of the income of the 
property. It is not in the interests of the idol, *•*., the persons 
representing the original trusts, that dewutter property should 
be tied up in the way contended for. Moreover, it is against 
public policy that it should be so. Tim sebait, on grounds of 
general convenience, has power to borrow for the purposes o 
the idol. They referred to Lalla Bunseedhur v.Koonwur Btndesree 
Dntt Singh (l). The idol is in the position of an infant, and the 
power to borrow for its purposes is incident to the position of 
sebait and manager for it. They referred to Maharanee Sht- 
bessouree Debia v. Mothooranath Achanjo (2). I he sebait is a 
person in whom the estate is to all intents vested, as the only 
ostensible proprietor, though, in trust for religious purposes ; he 
represents it, and a decree against him is as binding as against a 
trustee. The question is, whether the proceeds of the dewutter 
estate should be discharged from liability to these decrees. 


KUMARI 
DEBYA 
v. 

Golab 

CHAND 

BABOO. 


Mr. Cowie , Q.C., in reply, urged that the decrees were originally 
invalid, for the sebait had no power to create incumbrances on 
the dewutter estate. As to the property being only sub modo 
dedicated, and to a special trust having been created, the sebait 
was treated in the. Courts below as an ordinary sebait, and the 
property treated as dewutter and nothing else. A regards the 
other argument, that whatever the particular terms of the crea¬ 
tion of this trust, the law will, ex necessitate r*ei , imply a power to 
borrow for purposes of the trust, such implied a power only arises 


(1) 10 Moore’s Inc*.. App. Ca. 454 - 


( 2 ) 13 Moore’s Ind. App. Ca, 275. 
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for the necessary protection of the estate. It is true that moneys 
were borrowed for and applied to the estate, but there is no find¬ 
ing that either the one or the other was necessary. 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith 


The Appellants sued in the Court of the Judge of zillah Dacca 
as sebaits of an idol called Lukshmi Nafaiti Thakoot* to set 
aside two decrees dated respectively the 27th of February, 1852, 
and the 25th of July, 1854, obtained by the Respondent against 
their immediate predecessor, the Sebait Rajah Baboo, and to 
have the dewutter property of the idol released from the attach¬ 
ment issued in execution of these decrees. 


It was alleged in the plaint that the above decrees were ob¬ 
tained by fraud and collusion, and an issue was framed on this 
charge. The subordinate Judge gave a judgment on this issue, 
from which, although somewhat ambiguous and obscure, it may be 
inferred that he considered the charge of fraud had been sustained. 

The High Court, however, on appeal, came to the distinct 
conclusion, and in their Lordships* opinion rightly, that this 
charge was unsupported by any evidence. The learned counsel 
for the Appellantshaving admitted at the Bar that he could not 
on this point successfully impeach the judgment of the High 
Court, it is unnecessary to consider it further. 

It should be observed in limine that the case does not come 
before their Lordships by way of appeal from the decrees sought 
to be impeached, but upon a fresh suit to set them aside. 

The facts which led to the suit in which the first of the two 
decrees was obtained are found in the judgment of the Judge of 
the Civil Court of Dacca. It appears that Rajah Baboo, who was 
a man of profligate habits, having spent the income of the dewut¬ 
ter property on his own pleasures, borrowed Rs. 4,000 from the 
Respondent to defray the expenses of the idol, and of repairing 
the temple. As security for this advance he gave a bond to the 
Respondent, and also a rahinama, by which he pledged the de¬ 
wutter property for the repayment of the borrowed money. In 
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both securities it is stated that the money was borrowed for the 
service of the idol and the expenses of the temple. 

The Respondent brought his suit against the Sebait Rajah 
Baboo on these documents, and issues were raised and evidence 
gone into upon the question of fact, whether the money was bona 
fide borrowed and expended for the service of the idol, and also 
upon the questions of law, whether Rajah Baboo could pledge the 
dewuttur property for money so borrowed and expended, and 
whether the profits of it could be attached for payment of such a 
debt. It appears that the Principal Sudder Ameen gave the Re¬ 
spondent a decree for the debt and interest, but ordered the 
amount “to be realized from such private property of Rajah Baboo 
as is not prevented from being sold by auction, intimating that 
the question whether the dewuttur property could be so sold 
might be determined at the time of the execution of the decree. 
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The present Respondent appealed from this decision to the 
Zillah Judge. In disposing of the issue of fact this Judge came 
to the conclusion that the money had been borrowed and expended 
for the service of the idol. On the other questions he held* first, 
in conformity with the opinion of the pundit of the Court, that the 
rahinama or specific pledge of the property could not be enforced ; 
but secondly, that a decree founded on the bond for the money so 
borrowed might be given, to be realized from the rents of the 
dewuttur lands. He accordingly so framed the decree. 


The second decree now sought to be set aside was obtained in a 
suit instituted by the Respondent in the Court of the Principal 
Sudder Ameen of Dacca against Rajah Baboo on a bond for 
Rs. 2700, given by him for money which the bond states was bor¬ 
rowed for the service of the idol, part of it being to defray the 
necessary expenses of a law-suit affecting the dewuttur lands. 
Issues were framed as in the former suit, with respect to the pur¬ 
pose for which the money was borrowed, and the liability of the 
dewuttur property to be attached for the debt. These issues the 
Principal Sudder Ameen found in favour of the Respondent, and 
decided that the debt should be paid by Rajah Baboo , or else 
realized from the profits of the dewuttur mehal. 


The above two decrees are entitled to the force due to judg¬ 
ments of competent Courts. The determination of the issues is 
22 
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res judicata, and their Lordships think that in the absence of 
proof of fraud and collusion, the High Court was right in holding 
that it could not re-open and review the judgments founded upon 
them. Nor need their Lordships now say whether the Judge in 
the first case was right in holding upon the evidence of title 
before him that Rajah Baboo had no power to make a specific 
pledge of the dewuttur property, since they are not sitting in 
appeal to determine whether his conclusions of fact or of law are 
right or wrong. They can now properly deal only with the opera¬ 
tion and effect of the decrees as they stand. 


The question, however, how far these judgments are binding 
upon the Apellants, the successors of Rajah Baboo , remains, and 
has been argued at the Bar. 

It was first contended that, according to the true construction 
of the decrees, they were ex facie intended to bind Rajah Baboo 
alone, and not succeeding sebaits ; but their Lordships, during 
the argument, stated that in their opinion the plain meaning of 
the decrees was that the entire debts should be realised out of the 
profits of the dewuttur lands. 

The main point for decision remains, whether these decrees can 
now be legally carried into effect, which raises the question 
whether the profits of dewuttur lands can be attached and appro¬ 
priated during the incumbency of succeeding sebaits by virtue 
of judgments obtained against a former sebait in respect of debts 
properly and necessarily incurred by him for the service and 
benefit of the idol. 

It is to be observed that the question is not raised whether the 
lands themselves could be sold under the decrees. 

There is no doubt that, as a general rule of Hindu law, pro¬ 
perty given for the maintenance of religious worship and of 
charities connected with it is inalienable. 

In an appeal, which not long ago came before this tribunal, a 
question arose as to the validity of a grant of a mouroosee pottah 
at an invariable rent of dewuttur lands. Lord Chelmsford , in de¬ 
livering the judgment, said :— 

“ The talook itself, with which these jummas were connected 
by tenure, was dedicated to the religious service of the idol. The 
rents constituted, therefore, in legal contemplation, its property. 
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The sebait had not the legal property, but only the title ot 
manager of a religious endowment. In the exercise of that office 
she could not alienate the property, though she might create 
proper derivative tenures and estates conformable to usage. 

And this Committee having regard to the presumption arising 
from this state of things, and other facts appearing in the evidence, 
held that the pottah was not, in fact, established. (See Maharanee 
Shihessouree Dehia and Others v. Mothooranath Achafjo (0.) 
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But it is to be observed that this Committee, whilst considering 
that the grant of such a pottah by a sebait would be pfiwa 
facie a breach of trust, expressed an opinion that if the grant had 
been affirmed by a judgment, the succeeding sebaits would have 
been bound by it ; probably for the reason that after a judgment 
it must be assumed either that such a pottah was warranted by 
the terms of the original endowment, or by usage, or was in some 
way beneficial to the interests of the trust. It is said . 


“ If the decrees appealed against stood unreversed, the title to 
hold at a fixed invariable rent would, on the pleadings, and espe¬ 
cially on the judgments, be viewed as res judicata, binding on 
the parties, and those claiming under them. 


But, notwithstanding that property devoted to religious pur¬ 
poses is, as a rule, inalienable, it is, in their Lordships opinion, 
competent for the sebait of property dedicated to the worship of 
an idol, in the capacity as sebait and manager of the estate, to 
incur debts and borrow money for the proper expenses of keeping 
up the religious worship, repairing the temples or other possessions 
of the idol, defending hostile litigious attacks, and other like 
objects. The power, however, to incur such debts must be mea¬ 
sured by the existing necessity for incurring them. 1 he authority 
of the sebait of an idol’s estate would appear to be in this respect 
analogous to that of the manager for an infant heir, which was 
thus defined in a judgment of this Committee, delivered by Lord 
Justice Knight Bruce :— 


The power of the manager for an infant heir to charge an 
estate not his own is, under the Hindu law, a limited and quali- 


(1) 13 Moore’s lnd. App. Ca. 270. 
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fied power. It can only be exercised rightly in a case of need or 
for the benefit of the estate. But where, in the particular instance 
the charge is one that a prudent owner would make in order to 
benefit the estate, the bona fide lender is not affected by the 
precedent mismanagement of the estate. The actual pressure on 
the estate, the danger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to be regarded. 
But, of course, if that danger arises or has arisen from any mis¬ 
conduct to which the lender is or has been a party, he cannot 
take advantage of his own wrong to support a charge in his own 
favour against the heir grounded on a necessity which his own 
wrong has helped to cause. Therefore the lender in this case, 
unless he is shewn to have acted mala fide , will not be affected, 
though it be shewn that with better management the estate might 
have been kept free from debt.” (See Hunooman Persaud Panday 
v. Mussumat Babooee Munraj Koonwefee (l).) 


It is only in an ideal sense that property can be said to belong 
to an idol; and the possession and management of it must in 
the nature of things be entrusted to some person as sebait, or 
manager. It would seem to follow that the person so entrusted 
must of necessity be empowered to do whatever may be required 
for the service of the idol, and for the benefit and preservation of 
its property, at least to as great a degree as the manager of an 
infant heir. If this were not so, the estate of the idol might be 
destroyed or wasted, and its worship discontinued, for want of the 
necessary funds to preserve and maintain them. 

Assuming, then, that a sebait may incur debts, or borrow 
money for necessary purposes, in the sense above explained, it 
appears to be right and reasonable that judgments obtained 
against a former sebait in respect of debts so incurred should be 
binding upon succeeding sebaits, who, in fact, form a continuing 
representation of the idol s property. 

If such d^bts, and the judgments founded on them, were not 
held to be thus binding on successors, the consequence would be 
that no sebait would be able to obtain assistance in times of 

need *, for, on an opposite state of the law, he might defeat the 

creditors who had afforded it, by at once transferring the property 

(1)6 Moore’s Ind. App. Ca. 243. 
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to other sebaits, as was actually done in the present case by 

Rajah Baboo , who, after the decrees were obtained against him, _ 

appointed the Appellants, his wife and nephew, sebaits in hi? Pr0 sunno 

KUMARI 

place. Debya 

The above view is consistent with what appears to have been Go ‘ laB 
the opinion of this Committee in the passage already cited from Chand 
13 Moore's Indian Appeals, and with two decisions in India (Jug- 
gut Chunder Sein and Another v. Kishwanund and Others ( l), 
and Kissnonuud Ashroon Dundy v. Nursingh Doss Byragee (2).) 

Before, however, applying the principle of res judicata to judg¬ 
ments of this character, the Courts should take care to be satisfied 
that the decrees relied on are untainted by fraud or collusion, and 
that the necessary and proper issues were raised, tried, and 
decided in the suits which led to them. These conditions appear 
to have been fulfilled in the present case. 

It is to be observed that execution of judgments sought to 
be set aside is decreed, and in their Lordships’ view rightly, only 
against the rents and profits of thedewuttur lands. Whether the 
judgments have been satisfied by the profits already received, 01 
whether some provisions ought to be made out of such profits, 
during the pendency of the attachments, for the continuance of 
the worship of the idol, are questions not raised in this appeal. 

The object of the present suit is to have the properties released 
from attachment on the ground that the decrees were obtained by 
fraud, and were in no way binding on the succeeding sebait S . In * 
deciding against this claim, their Lordships do not desire to pre-y 
judice the determination of the questions above adverted to,^/1f 

they should be hereafter raised. / 

* 

In the result their Lordships will humbly advise Her Majesty 
to affirm the judgment of the High Court, and to dismiss this 
appeal with costs. 



Attorneys for the Appellant : Messrs. Judge. 
Attorney for the Respondent : Mr. Forbes. 







(2) i^IaiCkall’s Rep. 485 


(1)2 Select Reports, 126. 
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LOKHEE NARAIN ROY CHOWDHRY . . Defendant; 

AND 


KALYPUDDO BANDOPADI1YA AND SHA- 
MAPUDDO BANDOPADHYA .... 


Plaintiffs. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


Suit by a Certified Purchaser-Sect. 260 of Act VIII. of 1859 . 


Sect. 260 of Act VIII. of 1859 must be construed strictly and literally, 
and is applicable only to a suit brought against a certified purchaser to assert 
a benamee title against him. Where the certified purchaser is a Plaintiff, the 
real owner, if in possession, and if that possession has been honestly obtain¬ 
ed, may shew in defence that the holder of the certificate is a mere trustee. 


Appeal from a judgment of the High Court at Calcutta 
(December 19, 1870), affirming a decision of the Judge of Cuttack , 
in Bengal (March 27, 1870), by which the relief asked by the 
Plaintiffs below,the above-named Respondents, had been decreed. 

The judgment of the High Court was based upon a decision of a 
full bench of the same Court, dated November 12, 1868, in 
Mussumat Buhuns Kowur v. Beharee Lall (l), as to the 
construction to be given to sect. 260 of Act VIII. of 1859. 
That decision was, subsequently to the date of the judg¬ 
ment in this case, reversed by Her Majesty in Council; see 
the judgment of the Privy Council therein, Mussumat Buhuns 
Kowur" v. Lalla Beharee Lall and Anotheri 2). 

The facts of this case fully appear in their Lordships’ judgment. 


Mr. Doyne , for the Appellant. 

Mr. Bell , for the Respondents. 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith 

This suit was brought by the widow and two sons of Ishan 
Chunder Bannerjee against Baboo Lokhee Narain Roy , to recover 

* Present :_SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith and Sir Robert P. collier. 


(1) 11 Suth. W. R., F. B p. 20. 


(2) 14 Moore’s Ind. Ap. Ca. 496. 
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possession of a 9-annas share of the Zemindary called Kishen 

poora. The case set up in the plaint was that the nine annas ha - 

been purchased at an auction sale held in execut.on of a decree lokhee 
obtained against a lady of the name of Monmoheenee Dabea, and Chowdhry 
that the certificate of purchase was given to l than Chunder, and 
it is alleged that Lokhee Narain Roy obtained forcible possession Band0 . 
of the nine annas subsequently to the certificate of sale. The padhya. 
defence was that Ishan Chunder was the manager of Lokhee 
Narain, and had purchased the nine annas benamee for him. It 
appears that Lokhee Narain is himself the owner or seven annas 
of the zemindary, and that Monmoheenee was the owner, for life 
only, of the other nine annas ; and that it was her life interest 
which was sold. It would seem also that Lokhee Narain claims 
the reversionary interest after Monmoheenee's death in those nine 


annas. 

The Judge in settling the issues refused to lay down any issue 
upon the question whether the purchase was benamee or not, in 
consequence of a decision of the full bench of the High Court of 
Calcutta which had determined that it could not be shewn against 
the holder of a certificate of sale under an execution that he pur¬ 
chased benamee for another, whether the suit was brought by any 
person against him, or was brought by such holder himself as 
Plaintiff. The section of the Code of Civil Procedure upon which 
the question turned is sect. 260, and the words applicable to 
the question are theseAnd any suit brought against the 
certified purchaser on the ground that a purchase was made on 
behalf of any person not the certified purchaser, though by 
agreement the name of the purchaser was used, shall be dismissed 
with costs." It was held by this Committee in appeal from the 
case referred to,—the case of Mussumat Buhuns Kowar v. Beharee 
Lall (1),—that this section should be construed strictly and 
literally, and was applicable only to a suit brought against the 
certified purchaser to assert the benamee title against him, that 
the statute did not make benamee purchases illegal, and that the 
real owner for whom the purchase was made, if in possession, and 
if that possession had been honestly obtained, might defend a suit 
brought by the holder of the certificate and shew that he was the 


(1) 14 Moore’s Ind. Ap. Ca, 496. 
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apparent owner only and a mere trustee. However, these issues 
being settled before the case had been decided on appeal, the 
Judge of course felt bound by the decision of the full Court and 
settled the following issues only “ First, is the Defendant in 
possession of the disputed share of the zemindary under circum¬ 
stances which amount to a transfer to him of the title which the 
Plaintiffs derived from their purchase (made by Ishan Chunder 
Banner jee)} If not, can the Plaintiffs obtain the relief sought for, 
and if in possession under such circumstances can the Defendant’s 
possession be disturbed?” The Judge adds the note, “The plea set 
up by the Defendant, that the Plaintiff’s father had purchased 
the property in question benamee for Defendant's benefit, and 

with his money, was not allowed under the full bench ruling of 
November 12, 1P68. ’ 




In Mussumat Buhuns Kowur v.Beharee LaU (l),it was stated in 
the judgment of the High Court that if the certified purchaser 
was really benameedar, or a trustee for another person, and after 
the certificate of sale did some fresh act to put the real purchaser 
into possession, that might operate as a transfer of the property to 
him. They say “If a person who has gained a title by limita¬ 
tion, waives that title in favour of the real owner, and gives up 
possession to him as the rightful owner,such act would probably be 
held to amount to a waiver of the right which he had gained by 
limitation, and to confer it upon the real owner. In like manner, 
if a benameedar should acknowledge the purchase to have been 
made benamee, and waive the right conferred upon him by sec¬ 
tions 259 and 260, and give up possession to the real purchaser as 
the rightful owner, such act would probably amount to a transfer 
of the title as well as of the possession to the real purchaser.** 
This passage in the judgment was the authority under which the 
Judge laid down the two issues. It is obvious that in the decision 
of those issues it becomes material to inquire under what circum¬ 
stances possession was given by one party to the other, andwhether 
by reason of the antecedent relation between the parties it was 
meant to operate as a transfer of the property. Therefore the 
relation of the parties, whether they really were benameedar and 
beneficial owner, was very proper to be inquired into and tried 


(i) II Suth, W. R., F.B. p. 20. 
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upon the issue in fact laid down; and accordingly the Judge of J C * 

the Court of Cuttack , having taken evidence as to the sale and 1875 

the circumstances under which it was made, proceeded to give his jx>khee 

opinion upon the question whether the purchase was made by Narain Roy 

Ishan Chunder on his own behalf, or as the manager, and on v . 
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A good deal of evidence was given upon that question, but the - 

learned Judge seems to have rested his decision entirely upon two 
witnesses, and resting his decision upon those witnesses he came 
to the conclusion that the purchase had been made by Ishan 
Chunder on his own account and with his own funds. He says :— 

“It is proved from the evidence of two of the most trust worthy of 
their witnesses, both of them native gentlemen, whose evidence is 
entitled to the fullest belief, viz., Kanye Lall Pundit and Baboo 
Mohun Persad Roy , that the purchase of the zemindary in dispute 
was made by Ishan Chunder on his own account and with his own 
funds.” Their Lordships will refer to that evidence presently, 
but it seems to them that the learned Judge has drawn too broad 
a conclusion from the facts which they proved. On the case 
coming before the High Court, the Judges seemed to think that it 
was unnecessary to go into the facts. They thought themselves 
bound by the decision of the full Court, and that they could not 
inquire into the transaction of the sale, whether it was benamee 
or not, and so trying their hands they came to the conclusion that 
what was done after the sale did not amount to a transfer of the 
property from Ishan Chunder to Lokhee Narain. Their judgment 
proceeds on those short grounds. 


As the law at present stands, it is open for their Lordships to 
consider what was the real state of the case between these parties, 
and whether or no this purchase was made by Ishan Chunder on 
his own account, or on behalf of Lokhee Narain. 

It is right to see in the first place what was the relation between 
the parties. It is plain, and indeed is not denied, that Ishan 
Chunder had been for a period of about a year the manager of 
this zemindar, Lokhee Narain , and had the possession and manage¬ 
ment of some at least of his funds. It seems that a month only 
before this sale, he had advanced a sum of Rs.4400 to this lady 

Monmoheenee upon a mortgage bond. That bond was taken in his 
23 
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own name, but it is admitted by the Plaintifls that the bond, 
although taken in his own name, was in respect of an advance 
out of Lokhee Narain 1 s money, and that he held the bond on 
behalf of, and as benameedar for, Lokhee Narain. The transaction 
of this sale followed soon after. The lady appears to have been 
in difficulties. A creditor obtained a judgment against her, and 
there was to be a sale in execution of her life interest in nine 
annas of an estate in which Lokhee Narain held the other seven in 
his own right, and a reversionary interest in the nine that were 
sold. It would be a very proper thing for his general manager to 
look after that sale and see whether he could make an advan. 
tageous purchase for him. 


It seems to be a fair conclusion from the evidence that I shall 
Chunder had no express instructions previous to the sale from 
Lokhee Narain to purchase these nine annas for him. But these 
facts are proved, that Russool , who was an agent, or acting at 
that time as an agent, of Lokhee Narain, was a bidder for these 
nine annas, and had bid Rs.2260 for the property. At that stage, 
when he had given that bidding, which was the last of four, some¬ 
body suggested to him that he ought not to bid for the zemindar, 
but that Ishan Chunder , the manager, was the proper person to 
purchase the property for Lokhee Narain. Accordingly the evi¬ 
dence is that Ishan Chunder was called into the room, the state 
of the biddings made known to him, and then he made upon the 
last bidding of Russool the small advance of Rs. 2. If the wit¬ 
nesses are believed, he took the bidding out of RussooVs hands, 
who was professing to act for Lokhee Narain, saying at the time, 
or shortly after, that he purchased for Lokhee Narain. No doubt 
that depends upon the credit due to the witnesses, but there are 
circumstances in the case which corroborate them. There is the 
undoubted relation in which Ishan Chunder stood to the zemindar; 
the facts, also, that Russool bid no more, and the very small ad¬ 
vance upon his previous bidding seem to shew that there was 
an understanding between the two agents, otherwise it is very 
unlikely that that small advance should have stopped the bid¬ 
dings, and that the propety should have been knocked down at 
that point. 

But not only do the circumstances attending the bidding at the 
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sale give corroboration to the story, but the subsequent conduct 1 * c - 
of Ishan Chunder is inconsistent with his having purchased on 1875 
his own account, and is entirely consistent with the view that he Lokhee 
purchased on behalf of the zemindar, for whom he was acting as Narain Roy 
manager. The possession is one of the real facts in the case Vt 
about which there can be little dispute. It is not pretended that Ka {^™^ d0 
Ishan Chunder or his sons after his death obtained anything more Padhya. 
than formal possession by the officer of the Court. They obtained 
that formal possession. How did they lose it ? They assert in 
their plaint, and for a purpose, that Lokhee Narain took forcible 
possession. There is not the slightest evidence of it, and it is 
conceded now that nothing like forcible possession was or could 


be taken. But what is proved is this,—by two ryots who appear 
to have no interest one way or the other,—that they went to Ishan 
Chunder, hearing that'he was the auction purchaser, to pay their 
rents. One of them says he went to him in the first place and was 
told by him to go to Lokhee Narain and pay it. The other says 
that he went first of all to Lokhee Narain , who told him that Ishan 
Chuder was the auction purchaser. He went to him, and Ishan 
Chunder said : “It is true I am the auction purchaser, but the 
rents are payable to Lokhee Narain .” There is beyond that the 
fact that Lokhee Narain received the rents from those two ryots, 
and therefore was in possession so far as possession can be obtained 
of property which is in the hands of ryots. 


He also paid the Government revenue. The petitions he pre¬ 
sented to the Collector have been relied upon by the Plaintiffs as 
shewing that he did not then put forward his own title. He made 
no allusion to it in either of the petitions, and in the second peti¬ 
tion he put forward Ishan Chunder as the ower of the property. 
It is perfectly well known to be a common practice in India where 
property is in the name of a man, although not the true owner, that 
all the proceedings as far as the Government is concerned take 
place in his name. All that Lokhee Narain then wanted to do 
was to pay the Government revenue, so that the estate should be 
in no danger of being forfeited. Their Lordships think that no 
very strong inference can be drawn against him from the fact that 
in the petition he states the title according to what it ostensibly 
was. It is stated by several witnesses that before Ishan Chunder 
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I* c * left Cuttack to go to Calcutta he promised Lokhee Narain to give 
1875 him a kobala for the property, saying : “ There is no immediate 

t oTITirtr haste about it; you are in possession ; it shall be done when I 

1 .UK HEE 

Narain Roy return.” He went to Calcutta and died there. His sons returned 
Vm to Cuttack , and then made a claim to the property upon the ground 

Kalypuddo jshan Chunder had purchased it for himself and out of his 
Bando- 

padhya. own funds. The question having arisen, the parties very sensibly 

called a punchayet to decide the matter between them, and three 
or four respectable persons appear to have assembled and to have 
heard the whole case. They came to the conclusion that Lokhee 


Narain ought to have the estate, but they also appear to have 
thought that Ishan Chunder had not funds in his hands sufficient 
to pay the purchase-money unless he had realized Monmohenee s 
bond. Probably the amount was not immediately available, and 
they directed that the bond should be given up by the sons to 
Lokhee Narain , having no doubt that it was a benamee transac¬ 
tion, and that the sons should convey the nine annas to the zemin¬ 
dar, on his paying Rs.2800, which is the purchase-money and 
interest, with a small sum for profit, the sons having contended 
that their father bought in order to sell again at a profit. 


Now it is as well at this point to refer to the evidence of Kanye 
Lall, the pundit, on which the Judge of Cuttack relied for the con¬ 
clusion to which he came. That witness says, “Before the arrival 
of the Plaintiffs from Calcutta , LokheeNarain Row Chowdhry said 
that the zemindary of Kishenpoora had been purchased benamee 
in the name of Ishan Baboo , on which I replied that we shall know 
this when the son of Ishan Baboo arrives from Calcutta . After¬ 
wards,when Kalypuddo,t he said son of Ishan, came from Calcutta, 
he was one day called to the presence of Lokhee Narain Roy Chow¬ 
dhry, and he said that the said zemindary was purchased by his 
father, and if a profit were allowed to him he would execute a 
kobala. This took place in my house at the time several per¬ 
sons, mentioning them, “were present. I do not recollect who 
besides these were present. The Baboo {Ishan) had requested me 
and ShodatiundMohapatur and Mokoond Per sad Roy to take care 

of his property before he left.” These two persons, then, one the 
pundit, were to take possession and manage Ishan Chunder's pro¬ 
perty in his absence. It might be expected that they would 
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receive rent and pay the Government revenue if the estate had * 

really belonged to Ishan Chunder. He goes on, After his death, 1875 

according to a letter written by his son Kalypuddo , we continued lokhee 
to take care of his property. We were assembled there with the ^^hry 
object of coming to a settlement in respect of this Kishenpoora v . 
zemindary. He says the mooktears of both parties were present, Hando _ 
and goes on thus: “We arranged that Lokhee Narain was to pay padhya. 
the purchase-money, together with interest from the date of pur¬ 
chase at the rate of 1 percent, per mensem. Kalypuddo said that 
he would take a profits of Rs.1000, and the Chowdhry said, ‘I will 
give Rs. 300 as profit.’ On that Kalypuddo said that he would 
consider, and give his answer early next morning. This was what 
passed on that occasion. At the time of attempting a settlement 
the Chowdhry said that he would pay Rs.2800. The next day the 
Chowdhry sent me a sum of money, but I did not count how 
much.” However, there is no doubt the money was sent. Then 
it appears that one of the sons intimated that in consequence of 
some advice he had received from his mother, he would not assent 
to the arrangement, nor would she; and so it appears to have gone 
oft. The other witness, Kodanundo Mohapaller , states the award 
still more explicitly. He*says : “ The arrangement was to the 
effect that when the sum of Rs.2800, together with the stamp for 
the kobala, was deposited with Kanye Lall Pundit , Kalypuddo , 
and Shamapuddo should execute a kobala.” 

The award of the punchayet is really consistent with the case 
of Lokhee Narain. They evidently came to the conclusion that 
Ishan Chunder had not funds in his hands sufficient to pay the 
purchase-money, but they thought that Lokhee Narain ought to 
have the estate, and they accordingly made an award, that he was 
to have the estate, and the others the purchase-money, allowing, 
probably by way of compromise, a small profit over. 

Their Lordships, therefore, upon the whole matter, think that 
although Ishan Chunder may have had no previous instructions 
to purchase from Lokhee Narain , yet that, being his manager, and 
finding himself at this sale, he purchased for him, after having 
stopped Russool , who was there before him bidding for the zemin¬ 
dar, in that operation. It would be contrary to equity to allow 
a man who steps in and assumes the character of a principal 
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agent, and deposes another who was really acting as agent, after- 

1875 wards to turn round and say, I purchased the estate, not for the 

Lokhee P^ncipal, but for myself, and to obtain a profit out of the estate 

Narain Roy he had so purchased. Ishan Chunder himself does not appear to 
Chowdhry . 

v. have intended to act in this manner, because, as already obser 
KA Bando D ° ve ^» £ ave possession of the estate to the zemindar, by directing 
padhya. the tenants to pay their rents to him, and does not appear to 

have interfered in any manner inconsistent with the character he 
took upon himself at the sale—the character of a manager # for 
the zemindar. 

Under these circumstances, their Lordships think that the 
judgments of the Courts below cannot be sustained, but they are 
anxious that the whole question between these parties should be 
determined without further litigation. In their view, the parties 
having agreed to submit to the award of arbitrators, it is right 
and equitable that if the estate is maintained in the zemindar 
Lokhee Narain s hands, he should pay to the representatives of 
Ishan Chunder the Rs.2800, which the arbitrators thought was the 
proper sum to be paid to them, together with interest thereon. It 
is difficult to fix the precise date from which the interest should 
run, but their Lordships think it is equitable the Respondents 
should receive interest for six years at 6 per centum per annum, 
making the sum of Rs.1008 for interest. Their Lordships are 
desirous to secure the execution of this arrangement, and they 
will therefore humbly recommend Pier Majesty to reverse the 
decrees below, and to direct that in case the Appellant pays into 
Court within six months the sum of Rs. 3808 (being the Rs. 2800 
and interest thereon as aforesaid), the Respondents be at liberty 
to take such sum out of Court upon executing a kobala of the 
property to the Appellant, the stamp of which is to be paid by 
the Appellant, and that upon such payment into Court being made, 
the suit be dismissed, and the Respondents do pay to the Appellant 
the costs of the litigation in India and of this appeal. 

That in case the Appellant does not pay the above amount into 
Court, the suit at the end of the said six months be dismissed, 
but in that case without any order as to the costs in India or of 
this appeal, and without prejudice to the right of the Respondents 
to retain the certificate of sale, and to take such proceedings as 
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they may be advised to recover any moneys due to them from the 
Appellant in respect of the purchase of the said property or 187 s 


otherwise. 


Attorney for the Appellant: Mr. \V . D. H. OeJime. 

Attorneys for the Respondents : Messrs. Barrow & Barton. 


LOKHEE 

Narain Roy 
Chowdhry 

v. 

Kalypuddo 

Bando- 

Padhya. 


THAKOOR JEEBNATH SINGH. Plaintiff; j . c.» 

and lg?s 

THE COURT OF WARDS. Defendant. Ma ~ h ~ lo „ 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Hindu Law — Inheritance—Father s Sister's Son—Appointed Daughter. 

The great grandson ofthe deceased’s great-great-great grandfather is by 
Hindu law entitled to succeed in preference to the father s sister s son. 

I 

The latter, even if the fictitious substitution by a sonless father of an 
appointed daughter, or of her son, were still recognised, cannot set up that 
his mother was appointed after her father’s death as a special daughter from 
whom might proceed a son who should stand in the place of a son’s son. 

Even if her father could himself have so appointed, he could not have 

delegated such appointment to his sons. 

APPEAL from a decree of the High Court (July 12, 1870) (l) 
affirming a decision of the Deputy Commissioner of Lohardugga 
(February 24, 1869). 

The facts and contentions in this case, which arose under the 
Mitakshara law, appear in the judgment of their Lordships. 1 he 
only question ultimately submitted for decision was, whether a 
bundhoo (father’s sister’s son) could be declared heir in preference 
to a sapinda or samanodaka (great grandson of the deceased’s 
ancestor), by the aid of the law relating to the ancient, if not 
obsolete, custom of appointing a daughter or daughter’s son to 
stand in place of a son. 

The pedigree was traced from one Tez Singh , who was great- 

* Present'.— SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 
E, Smith. 


(1) 5 Beng. L. R. 442. 
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great-great grandfather to the deceased. The Defendant was 
great-grandson to Tez Singh . The Plaintiff was son to the sister of 
the deceased’s father. It was contended on behalf of the Plaintiff 
(Appellant) that his mother’s father, Maharajah Sidnath Singh , 
appointed his daughter to raise a son to him, who should stand in 
the place of son’s son. Such appointment was not alleged to have 
been made by Maharajah Sidnath himself, who was succeeded by 
his son. But it was said that he had delegated such appointment 
to his sons. 

Mr. Leith , Q.C., and Mr. J. D. Bell , for the Appellant, cited 
Bhyah Ram Singh v. Bhyah Ugur Singh (l) ; Rutcheputty Dutt 
Iha v. Rajunder Nai'ain Rae (2); Ranee Srimuty Dibeah v. Ranee 
Koona Luta (3); Menu , ch. ix. cl. 127,133 ; Mitakshara , ch. i. sec 
xi. cl. 3. 

Mr. Cowie , Q.C., and Mr. Doyne, for the Respondents, were not 
called upon. 

The judgment of their Lordships was delivered by 

Sir Montague E. Smith 

This was a suit brought by Thakoor Jeebnath Singh against Ba¬ 
boo Brumnarain Singh , represented by the Court of Wards, and 
the Maharanee Heeranath Koowuree f to recover the possession 
of the raj of Ramgurh , which is an impartible raj. The principal 
question raised in the suit turned upon the Hindu law of inherit¬ 
ance, and was whether the Plaintiff Jeebnath Singh or Baboo 
BruinnarainSingh was entitled to succeed the Rajah Trilokenath , 
who was the last proprietor of the raj. Rajah Trilokenath died 
childless, and, indeed, a minor. The Appellant Jeebnath Singh 
claims as father's sister’s son, and no doubt he is a nearer relative, 
in one sense, to the deceased Rajah than the Respondent Brum - 
narain Singh ; going back to the common ancestor, Brumnarain 
is the great-grandson of that common ancestor. 

It was admitted by Mr. Leith in argument, that the case which 
was lately decided by this Tribunal, of Bhyah Ram Singh v. 
Bhyah Ugur Singh (l), was an authority decisively against the 

( 1 ) 13 Moore’s Ind. Ap. Ca. 373 - ( 2 ) 2 7 Moore’s Ind Ap. Ca. 132, 

(3; 4 Moore’s Ind. Ap. Ca. 292. 
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Appellant's claim. It is immaterial to consider whether Brumna- 
rain was a sapinda or samanodaka, because he was clearly in one 
of those two classes, and whether in one or the other, he was in 
the line of male descendants from the common ancestor, and the 
decision referred to is that this line must be exhausted before 
bundhoos are resorted to, in order to discover the heir of the last 
proprietor. Jeebnath Singh is a bundhoo or cognate only, and 
therefore he cannot take as long as there is either a sapinda or a 
samanodaka in existence. The case, therefore, to which Mr. Leith 
referred, in the 13th Moore, has really decided the appeal, so far 
as that question is concerned, against the Appellant, and that case 
in principle followed two previous cases, one in the 2nd Moore, 
p. 132, and the other in the 4th Moore, p. 292. 


J.C. 

i» 7 S 

Thakook 

Jeebnath 

Singh 

V. 

Court of 
Wards. 


The other point which Mr. Leith raised was this: that assuming 
the Appellant Jeebnath was not the nearest heir according to the 
ordinary rules of succession, he was made an heir by the act of 
Maharajah Sidnath Singh , who, he says, appointed a daughter, 
Jeebnath's mother, to raise a son to him ; and he contends that by 
a rule of Hindu law, a son of a daughter so appointed is entitled 
to succeed in preference to more distant male relatives. That a 
rule of law of this nature is to be found amongst old collections of 
Hindu law appears to be established by the text to which Mr. 
Leith referred, but there seems to be an opinion amongst the 
text writers that that rule has become obsolete. In Sir Thomas 
Strange's book, under the head of “ Inheritance,’' he thus speaks 
of it: “ Daughters.—The right of daughters to succeed in default 
of sons and widow is not to be confounded with that of the ap¬ 
pointed daughter under the old law. That appointment was one 


of the many substitutions for the son, and by a fiction no longer 
subsisting regarded as one.” Then he says, referring to another 
custom: “This is analogous to the law as applicable to the 
appointed daughter, but that substitution, with others of a more 
questionable kind, became obsolete.’* In Sir WilliamMacnaghteiTs 
Treatise on Hindu Law, in the chapter on “ Adoption,” he says : 
“ In former times it was the practice to affiliate daughters in de¬ 
fault of male issue, but the practice is now forbidden. The other 
forms of adoption enumerated by Menu appear to be wholly obso¬ 
lete in the present age.” This appointment of a daughter may 
Vol. II. N 

24 


166 


INDIAN APPEALS. 


[L. R. 


not be strictly an adoption, but the text writers evidently refer to 
^875 this custom, amongst others, as being obsolete. It is not necessary 

Thakoor ln this case t0 decide that this is so, although there certainly does 

JE Si B ngh H ” 0t appeai ^ t0 have arisen in modern times any instance in the 

COURT OF ° UrtS Where thiS CUSt0m has been considered - supposing it 

Wards. t0 exist ’ ,nasm uch as it breaks in upon the general rules of succes- 

sion, whenever an heir claims to succeed by virtue of that rule, he 

must bring himself very clearly within it. 


It is difficult to discover the precise ground on which the Plain¬ 
tiff originally based this claim. The plaint certainly does not 
state enough to bring him within the rules as laid down in Menu 
and in the Mitakshara. The plaint says this : “ Your petitioner’s 
maternal uncle, Maharajah Luchmeenath Singh Bahadoor, agree- 
ably tothe counsel of his fatherMaharajah SidnathSinghBahadoor, 
having given in marriage your Petitioner’s mother, kept her under 

his roof, declaring and giving her hopes that if a son be born to 

her such son will stand in the relation of son’s son to his mother's 
father, and that if at any time occasion arise, he will observe the 

religious rites of sradh (obsequies), and keep the estate intact; 

and accordingly your Petitioner, from the day of his birth to the 
present moment lived with the deceased Maharajahs in common 
for all the purposes of board, lodging, and worship.” Now, in this 
statement it is not said that the Maharajah Sidnath by any act of 


his appointed the daughter, nor that the son, her brother, Luch¬ 
meenath Singh, did any formal act appointing her to raise a son to 
his father; the plaint says no more than that the latter gave her 
hopes that if a son was born to her such son would stand in that 
relation. 


Looking at the text, it seems not only that the act of appoint¬ 
ment must proceed from the father himself, but apparently should 
be made by himself, because all the forms of expression which are 
given are those which it is supposed the father himself would 
utter. In Menu, the leading passage referred to by Mr. Leith in 
chap. ix. sect. 127, is, ‘‘He who has no son may appoint his 
daughter in this manner to raise up a son for him, saying, ‘ the 
male child who shall be born from her in wedlock shall be mine 
for the purpose of performing my obsequies.’ ” The passages in the 
Mitakshara are to the same effect. In chap. i. sect. xi. cl 3 • 
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“The son of an appointed daughter is equal to him,—that is, equal 

to the legitimate son. The term signifies son of a daughter. 1875 

Accordingly, he is equal to the legitimate son, as described by Xhak0 or 

Vasisht'ha ,—' This damsel, who has no brother, I will give unto J*ebnat« 

thee decked with ornaments : the son who may be born of her v . 
i * ivv t Court of* 

shall be my son.’ Or that term may signify a daughter becoming WARDS> 

by special appointment a son.” The last is not the present case. 

As their Lordships understand, what is set up is, not that the 
daughter became a son by appointment, but that she was ap¬ 
pointed as a special daughter from whom might proceed a son who 
should stand in the place of a son’s son. Still she is only similar 
to a legitimate son, for she derives more from the mother than 
from the father. Accordingly, she is mentioned by Vasisht'ha as 
a son, but as third in rank.” Then the note to that is, The 
putrica-putra is of four descriptions ; the first is the daughter 
appointed to be a son ) she is so by a stipulation to that effect. 

The next is her son. He obtains, of course, the name of son of an 
appointed daughter, without any special compact. This distinc¬ 
tion, however, occurs : he is not in place of a son, but in place of 
a son’s son, and i s a daughter’s son, ’—that is, the son of a daughter 
who is herself appointed to be in the place of a son. Then there 
is this : “The third description of son of an appointed daughter is 
the child born of a daughter who was given in marriage with an 
express stipulation in this form: The child which shall be born 
of her shall be mine for the purpose of performing my obsequies.” 

The attempt is made to bring the Appellant within this third 
description of son of an appointed daughter. A special form of 
stipulation is given. It is stated that it must be expressed, and 
Menu also speaks of an express appointment proceeding in the 
same way from the father himself upon the marriage of the 
daughter. In this case no appointment was made by the father, 
and it certainly requires positive law or evidence of a custom 
from which the law may be presumed, that, supposing the rule 
still to exist that a father may appoint a daughter for this pur¬ 
pose, it is a part of it that he may delegate the appointment to 
his sons. There is nothing said of that power to delegate being a 
part of the law, but, on the contrary, the rules as to the manner of 
appointment given in the old authorities point to the act proceed- 
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ing personally from the father. The law as to adoption of sons 
bears an analogy to this, but the usages of that law cannot, with¬ 
out authority, be imported into this mode of appointment. These 
adoptions must stand upon the authority relating to each. In this 
case there was no formal appointment by the father himself in his 
lifetime, and no sufficient authority has been cited to establish that 
what was done afterwards can have the effect of making the son of 
the daughter, who appears to have been married with the consent 
of her brother upon the condition that the husband should live in 
the house, equal for the purposes of succession to the son of a son. 
But, however the law may be, the evidence of the authority sup¬ 
posed to have been given by Maharajah Sidiiath to his sons, and 
of the exercise of it by them, is most vague and unsatisfactory. 
No more appears respecting the supposed exercise of it by the 
sons, than that when their sister married a condition was imposed 
upon the husband that they should live in the Maharajah's (her 
brother’s) house, and the son be brought up as one of his. No 
ceremonies are proved to have been performed, nor any express 
form of appointment used. This evidence seems to be wholly in¬ 
sufficient to establish a formal appointment which is to have the 
serious consequences of altering the line of succession. 


On the whole, therefore, their Lordships think that the judg¬ 
ments of the Courts below are correct, and they will humbly 
advise Her Majesty to affirm them, and to dismiss this appeal 
with costs. 


Attorneys for the Appellant : Messrs. Watkins & Lattey. 
Attorneys for the Respondent: Messrs. Henderson & Co . 
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STRIMATHOO MOOTHOO VIJIA RAGOO-1 J ' c * 

NADAPI RANEE KOLANDAPUREE ^ Defendants ; i8 75 

NATCHIAR, alias KATHAMA NAT-1 ” 

CHIAR, and Others. J Fei ‘ 6 ' 9 ' I0, 

AND 

DORASINGA TEVER, alias GOWRY VAL-1 Pla1nxiff 
LABA TEVER.J 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Declaratory Decree — Act VIII. of 1859, s. 15. 

In a suit by the Respondent for a declaratory decree to the effect that he 
was entitled as next heir after the death of the first Appellant to the Shcva • 
gunga zemindary, for immediate part possession and management thereof, 
for maintenance, and for other relief in respect of waste committed by 
several of the Appellants, the Courts in India held, after the case with 
regard to relief had totally failed, that the Respondent was entitled to a 
decree declaratory of his title as next heir :— 

Held , by the Privy Council, that such decree must be reversed. 

The application of sect. 15 of Act VIII. of 1859 must be governed by the 
same principles as those upon which the Court of Chancery proceeds in 
reference to 15 & 16 Viet. c. 86, s. 50, with such slight modifications as 
may be required by the different circumstances of India and the different 
constitution of the Courts in that country. 

A declaratory decree cannot be made unless there be a right to conse¬ 
quential relief capable of being had in the same Court, or, under special 
circumstances as to jurisdiction, in some other Court. 

ApPEAL from the High Court at Madras (dated October 27, 
1871) affirming a decree of the Civil Court at Madura (February 

23, 1870). 

The question decided in this appeal was, whether a declaratory 
decree can be made by the Civil Courts in India in a suit in 
which no right has been established to consequential relief. 
There have been, as will be seen hereafter, conflicting decisions 
upon this subject in the High Courts of the three Presidencies, 
lhe High Court of Madras in this case had made, in the circum¬ 
stances which fully appear in the judgment of the Judicial 

* Present :— SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTA 

oue E. Smith, and Sir Robert P. Collier. 
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J- c - Committee, a declaratory decree in favour of the Respondent if he 
1875 survive the first Appellant, whose title for life was undisputed ; 

Kathama holding at the sa me time that he had established no title to relief. 

Natchjar There was no appeal against this latter holding ; and the Appel- 

Dorasinga contended that inasmuch as there was no case for relief, no 
Tever. declaratory decree could be made. 

The passages in the judgments delivered in the High Court at 
Madras upon this question are as follows :— 

Per Scotland , C.J. :—“it hasbeen decided by this Court that the 
rule of the Equity Courts in England is not applicable to declara¬ 
tory suits here, and it is now settled that a suit praying nothing 
morethan adeclaration of titleis maintainable under the 15th sec¬ 
tion of the Code of Civil Procedure , although no consequential 
relief be grantable upon the declaration, if a good ground for seek¬ 
ing the protection of such a suit is shewn to exist. There have been 
several decisions on the point; that in the case of Karyan v.Peria 
Sidden and Others , decided on 4th of August last,being the most 
recent, and their combined effect, I think, is to establish that a suit 
for a declaration of title, without any consequential relief, will not 
lie upon the mere ground of denial, or slander of a person’s title, 
or the apprehension of a hostile claim at some future time. To 
support such a suit, there must appear to have been some act 
done, which had worked, or was likely to cause injury, or serious 
prejudice to the Plaintiff’s alleged title ; and in the present case 
I think that ground does appear. It appears that the first De¬ 
fendant, favouring the second Defendant’s title, and concerting 
with him opposition to the Plaintiff, had employed an agent# and 
executed a power of attorney to him, for the purpose of assisting 
the second Defendant to possess himself of the zemindary, and 
withhold possession after her death. 

11 This, without reference to the other acts alleged, is sufficient 
to shew an extreme determination of hostility towards the Plain¬ 
tiff ; and there can be no doubt, I think, that serious injury to 
the Plaintiff’s right is the probable, if not certain, result of the 
opposition thus begun. The Plaintiff, therefore, had, in my 
opinion, a right to institute the suit.” 

Per Holloway, J.When once the doctrine of the English 
Courts as to declaratory decrees is abandoned, I can scarcely con- 
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ceive a case more fit for one than the present. The title is likely J-C. 
to become obscured by lapse of time, the point of law is a doubtful l8?s 

one ; there was no admission of the pedigree until the case was ~~~ 

K A1 HAMA 

about to be tried. It certainly seems to me that the quieting of Natchiar 
doubtful titles is a better reason for such a suit than the fact of dorasinga 
alienations having been made. The peril from the disappearance Tever. 
of testimony in these cases is that of the Defendant, not of the 
Plaintiff and reversioner. Many suits much more objectionable 
than this have been permitted, and I see no reason to doubt that 
this should be.” 


Mr. Leith, Q.C., and Mr. Norton (Mr. F. Bowring with them ), 
for the Appellants :— 

No case is made for relief, and no cross appeal has been mode 
by the Respondent against that portion of the decree which dis¬ 
misses that portion of the suit. Consequently no relief can now 
be given, and therefore no declaration can be made ; the Court 
has no jurisdiction to make it. Sect. 15 of Act VIII. of 1859 is 
taken verbatim from the English Act, 15 & 16 Viet. c. 86 , s. 50 ; 
and the same principles which the Court of Chancery has applied 
to the latter govern the construction of the former enactment. 

They referred to Macphersons Civil Pr.p. 62; Sreenarain Mitter 
N v. Sreemutty Kishen Soonderee Dossee ( l); Tacoordeen Tewarry 
v. Nawab Syed Ali Hossein Khan (2); Mussumat Suraj Bansi 
Kunwar v. Mahipat Singh ( 3 ). As to the argument that declaratory 
suits should be permitted where there is no power of entertaining 
suits to perpetuate testimony, they referred to Lord Dursley v. 
Fitz-Hardinge Berkeley (4) ; Allan v. Allan (5). Here there is 
nothing to shew that any danger existed of losing testimony. 

The Bengal and Bombay decisions follow the English cases as 
to declaratory decrees, in interpreting sect. 15 of Act VIII. of 
1859. Those English cases are Rooke v. Lord Kensington ( 6 ), 
where it was held that sect. 50 of the English 'Act only enabled 
Courts of Equity to declare rights without following up declara- 

(1) 11 Beng. L. R. 171. (5) 15 Ves. 130. 

(2) Law Rep. 1 Ind. Ap. 192. (6) 2 K. & J. 753 ; S. C. 25 L. J. 

(3) 7 Beng. L. R. 669. (Ch.) 795. 

(4) 6 Ves. 251. 
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J- c - tions by the directions which by the old practice would have been 
1875 necessarily consequent upon them, and does not apply unless the 

Kathama would be entitled to consequential relief if he asked for 

Natchiar it: see Jackson v.Turnley(l). In Lady Langdale v. Briggs (2) 

Dorasinga Lord Justice Turner said that a Court of Equity does not declare 
Tever. future rights in events which have not happened, but leaves them 

to be determined when they have come into possession. 

They referred to three cases decided in the Privy Council : 
Rajah Nilmony Singh v. Kallychurn Battacharjee (3); Sadut 
Ali Khan v. Khajah Abdool Gunny (4); and Sreenarain Mitterv . 
Sreemutty Kishen Soonduree Dossee ( 5 ). 


In Garlick v. Lawson (6) Vice-Chancellor Wood refused to 
make a declaratory decree as to the interests of parties entitled 
in reversion on a life estate. 

The English cases turn on the principle of the injustice and 
impropriety of deciding questions which may never arise ; and the 
Indian Act should be construed in a similar way. There are 
several cases to that effect in Bengal : BabooMoteel Lall v .Ranee, 
wife of Maharaja Bhoop Singh Bahadoor (7); Pureejan 
Khatoon v. Byk'unt Chunder Chuckerbutty (8 ). [Sir Barnes 
Peacock :—Suppose a reversionary heir entitled after the death 
of a Hindu widow sues to restrain waste, he will get relief after 
proving his title, but not a declaration of his right as reversionary 
heir.] Brin da Dabee Chowdrain v. Pearee Lall Chowdhry ( 9 ) ; 
Pranputty Koer v. Lall Futteh Bahadoor Singh (10). [Sir 
James W. Colvile referred to Act VI. of 1854, sect 29, 
as identical with sect. 15 of Act VIII. of 1859.] Kenaram 
Chuckerbutty v. Dinonath Panda Cl l) ; Behary Lall Mohur- 
war v. Madholall Shir Gyawal (12). The cases decided at 
Bombay are to the same effect: Beattie v. Jetha Dungarsi (13) ; 


(1) 1 Drew. 617 ; S. C. 22 L J. 

(Ch.) 949- 

(2) 8 De G. M. & G. 391. 

(3) See ante , p. 83. 

(4) 11 Beng. L. R. 203. 

(5) Ibid. 171. 

(6) 10 Hare, App. 1, xiv. 

(7) 8 Suth. W. R. 64 


(8) 7 Suth. W. R. 96. 

(9) 9 Suth. W. R. 460. 

(10) 2 Hay, 608; S. C. 8 Sevestre 
A. J. 2 77 - 

ill) 0 Suth. W. R. 325. 

(12) 13 Beng. L. R. 222, and a decision 
by Markby , J., in the note thereto 
at p. 227. 


(13) 5 Bomb. H. C. R. (O. C. J.) 152. 
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Babaji Jivaji w Bhagirthibai ( l) ; and Ycsaji Apaji Patil v. 
Yesaji Mhaloji (2). 

The Madras High Court has not followed the.same principles 
as in Bengal and Bombay ; and has laid down, it is submitted 
erroneously, two rules : first, that as to declarations of future 
rights the principle of the English cases is not to be followed ; 
secondlyj that it is a question of degree or discretion whether a 
declaratory decree should be made. They referred to Periya 
Gaundan v. Tiruniala Gaundan ( 3 ) ; Rassonada Rayar v. 
Sitharama Pillai (4); Padagalingam Pillay v. Shanmugham 
Pillay (5); T irumalathammal v. Venkatar amanaiyan (6) ; 
Karyan v. Peria Sidden(7)\ K. Sitaramaiya v. K. Vardhan - 
amma (8). 

The hardship of the decision appealed from to the first Appel¬ 
lant is remarkable. Her title is undisputed ; no person can pos¬ 
sibly have any right who does not survive her. Tfrfe reversioner 
has no right till the widow’s death, except to resirain waste or 
prevent the Statute of Limitations barring a claim through the 
widow’s laches. They also referred to Nobin Chunder Chucker 
butty v. IssurChunder Chuckerbutty (9); Vyavastha Darpana, 
p. 59; Baboo Jodoo Nundun Per shad Singh v. Mussumat Nundo 
Kooer (10); B rind a Debee Chow drain v. Pearee Lall CJiowdry 
(ll); Katama Natchiar v. The Rajah of Shiva gun ga (12). 


J.C. 


Kathama 

Natchiak 

V. 

Dokasinga 

Tever. 


Mr. Doyne , and Mr. J . D. Mayne , for the Respondent :— 

The jurisdiction of the Courts to make these declaratory decrees 

cannot be denied ; sect. 1 of Act VIII. of 1859 shews what suits 

• • • 

are excluded from the Courts ’ jurisdiction. They have a discre¬ 
tion, and in this case properly exercised it. That discretionary 
power was vested in the Mofussil Courts before the Procedure 
Code was passed, and cannot be taken away by it. [Sir Montague 
E. Smith The object of the clause in the English Act was to 
extend the jurisdiction of the Court of Chancery.] The Courts in 
India have a discretionary power to declare title whenever there 


(1) 6 Bomb. H. C R. (A. C. J., 70. 

(2) 8 Bomb. H. C. R. (A. C. J.) 35. 

(3) 1 Mad. H. C. Rep. 206. 

(4) 2 Mad. H. C. Rep. 171. 

(5) Ibid. 333. 

(6) Ibid. 378. 

25 


(7) 6 Mad. H. C. Rep. 307. 

(8) 9 Mad. Jur. 374. 

19) 9 Suth W. R. 505. 

(10) 1 Suth. \V. R. 219. 

( 11) 9 Suth. W. R. 460. 

(12) 9 Moore’s Ind. Ap. Ca. 539. 



174 


INDIAN APPEALS. 


[L. ft. 


J.C. 

i« 7 S 


Kathama 

Natchiar 

V . 

Dorasinga 

Tever. 


is a title in dispute ; and where Courts have (as in India) a juris¬ 
diction both at law and in equity, and are not tied down to the 
declaration of mere equitable rights, their powers are much wider 
than those of the Court of Chancery ; and this discretionary power 
would not require a statutory basis. [Sir James W. COLVILE:— 
With regard to the reversioner’s right of suit the effect of the 
cases is that he may sue not to declare his own title, but on behalf 
of whomsoever may prove to be the heir on the death of the 
widow.] The Courts have always asserted the right to exercise a 
discretion : see Sadnt Ali Khan v. Khajah Abdool Gunny (l); also 
Pranputty Koer v.Lall Futteh BaJiadoor Singh (2). As to the right 
of the suitor to a declaratory decree, see Gobind Monee Dosseev. 
Sham Loll Bysack (3); Baboo Moteel Lall v. Ranee,wife of Maha¬ 
raja Bhoop Singh Bahadoor (4) ; Tacoordeen Tewarry v. Rawab 
Syed Ali Hossein Khan (5); Shibjaton Roy v. Panchanan 
Bose (6). With regard to Lady Langdale v. Briggs (7), the 
Courts of Equity said in effect that they would not invade the 
province of Courts of Common Law by declaring title, where 
there was no equitable relief to be given. That principle does not 
apply in India , where the same Court administers both law and 
equity. In Sreenarain Mitter v. Sreemutty Kishen Soonduree 
Dossee (8), the Privy Council did not say that all cases arising 
in the Indian Courts should be governed by Rooke v. Lord 
Kensington (9). 

In this particular case the PlaintiB did seek consequential 
relief, and the Court contemplated his taking further proceedings 

to obtain that relief- [Sir Barnes Peacock: —You have mixed 
up two suits together, one for a declaration of title, to which you 
are not entitled, the other for relief against a third person, which 
could only result from the title which fails. There is no case 
against the latter except by mixing up the suits.] They referred 
further to Mussuniat Brojo Kissoree Dossee v. Sreenath Bose (10). 


(1) ii Beng. L. R. 203. 

( 2 ) 8 Sevestre, 277 ; S. C. 2 Hay, 

608. 

(3) Suth. W. R. (F. B.) 165 ; April 
7th, 1864. 

(4) 8 Suth. W. R. 64. 


(5) 8 Suth. W. R. 34 i- 

(6) 3 Beng. L. R. App. 55, 

(7) 8 De G. M. & G. 391. 

(8) 11 Beng. L. R. 171. 

(9) 2 K. & J. 753. 

(10) 8 Suth. W. R. 241. 
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The Appellants were not called upon lor a reply. 


The judgment of their Lordships was delivered by 

Kathama 

Natchiar 

Sir James W. Colvile :— v . 

DORASINGA 

This is an appeal against the decree of the High Court of Tever. 
Madras , affirming a decree of the Civil Judge, of which the order¬ 
ing part is in these words :—“ 1 he Court doth order and declare 
that as between the Plaintiff and second Defendant, Plaintiff be 
declared the next in succession to the Shevagunga zemindary ; 
that Plaintiff’s claim to maintenance and apartments be dismissed, 
and that he pay so much of his own costs as may be found due 
thereon.” There was no appeal to the High Court against the 
latter part’of the decree dismissing the Plaintiff’s claim for main¬ 
tenance and apartments, and, therefore, that which is the subject 
of the appeal must be taken to be the declaration of the two 
Indian Courts that the Plaintiff is the next in succession to the 
Shevagunga zemindary. 


The title to his zemindary was the subject of a very long 
litigation, which was finally closed by a judgment of this tribunal 
in the year 1863. The points then decided were, first, that the 
zemindary was in the nature of an impartible raj, to be held by 
one member of the family ; secondly, that the zemindary, having 
been granted by the Madras Government, after an escheat, to the 
istimirar zemindar, was to be treated as his self-acquired property; 
thirdly, that the right of succession to it was to be determined, 
not by any particular custom, but by the general Hindu law 
prevalent in that part of India , with only such qualifications as 
might follow from the impartible character of the subject. These 
propositions were, at least in the latter stages of the litigation, 
not much disputed. That which was really contested between the 
parties was that even if the istimirar zemindar were, as he had 
been found to be, in the strict sense of the term, a member of an 
undivided Hindu family, the succession to this zemindary, inas¬ 
much as it was his separate self-acquired property, was to be 
* determined by the rules which regulate the succession to the 
property of one separate in estate, and consequently, that his 
wife, daughter, and daughter’s sons were entitled to inherit it iq 
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preference to a brother, a brothers son, or any more remote col- 
i$?S lateral in the male line. This last point had been first raised by 
Kathama the zem indar’s last surviving widow, Angu Moothoo Natchiar , in 
Natchiar a suit commenced in 1845. It was decided against her by the 
Dorasinga Judge of first instance in 1847. She appealed against his decree 
TEVER ‘ 10 the then Sudder Court of Madras, but died in 1850, before her 

appeal was heard. Thereupon there ensued a very complicated 
and confused litigation amongst the descendants of the islimirar 
zemindar, touching their respective titles to succeed to the right 
claimed by the deceased widow, and to prosecute her appeal. The 
claimants were, first, Kathama Natchiar , whe is the first on the 
record of the present Appellants, her sister of the whole blood, 
and her half sister, all of whom seem to have been daughters of 
the zemindar, then having or being capable of having issue; secon¬ 
dly, Sowmia Natchiar, a fourth daughter, who was a childless 
widow ; and, thirdly, Moothoo Vadooga, a grandson of the istimirar 
zemindar by a deceased daughter, and, as would appear by the 
pedigree admitted in this cause, an elder brother of the present 
Respondent, who is since dead. The final judgment of this Com¬ 
mittee determined both the question of representation raised be¬ 
tween these parties, and also the question of succession raised in 
the widow’s suit, against the person claiming as nearest male heir 
in the collateral line of the istimirar zemindar. It determined 
these questions by a declaration in these words : “ We shall, there¬ 
fore, humbly recommend Her Majesty to reverse the decrees and 
orders complained of by this appeal; to declare that the suit of 
1856, which appears to us to have resulted from erroneous direc¬ 
tions given by the Sudder Court ’’—that was a suit brought by the 
widow as an original suit—“ ought to have been and ought to be 
dismissed; and in the suit of 1845, to declare that Sowmia 
Natchiar and Moothoo Vadooga were not, nor was either of them, 
but that the Appellant and her sisters were, as against the Re¬ 
spondent, entitled to prosecute the appeal, and to recover the 
zemindary; this declaration to be without prejudice to the rights 
of the Appellant and her sisters inter se.” The sisters, as appears 
by the admitted pedigree in this cause, have since died. There is 
indeed a statement in Mr. Moore's report that they were dead at 
the time when the judgment was pronounced; but however that 
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may be, it is certain that, under the order of Tier Majesty, made 
in pursuance of that judgment, the first Appellant became the 
Zemindar of Shevagunga , taking it as the heir of her father next 
in succession to the widow. 

That having been the state of things for some years, the present 
Respondent brought the suit out of which this appeal has arisen. 
The first paragraph of his plaint claimed “ to recover the zemin- 
dary of Shevagunga for the Plaintiff as the eldest surviving male 
heir of the istimirar zemindar.” But this somewhat desperate 
attempt to reopen the question which had been closed by the 
judgment of this board was shortly afterwards abandoned, and by 
a subsequent proceeding he withdrew the claim to any right to 
immediate possession and amended his plaint accordingly. 1 he 
plaint then went on to pray in the alternative ;—“ First, to have 
a declaratory decree passed, establishing the Plaintiff’s right to 
succeed to the said zemindary as next heir after the death of the 
first Defendant, and adjudging heir to pay him Rs.60,000 per 
annum for maintenance, and further declaring him entitled to 
immediate possession of a portion of the palace, No. 1, which was 
occupied and enjoyed by his maternal grandmother and mother 
during their lifetime ; secondly, to declare him entitled to imme¬ 
diate management of the devastanums, pagodas, and choultries 
situated in the said zemindary, and of the lands bestowed on 
them, to receive the honours done by the said devastanums and 
choultries, and to conduct the affairs thereof; thirdly, to grant to 
him such further or other relief as the nature of the case will 
admit of.” The plaint then stated the title of the Plaintiff, which 
is in effect that, inasmuch as upon the death of the present zemin¬ 
dar the persons entitled to inherit and to succeed to the zemindary 
would, according to the ordinary course of Hindu law, be the 
grandsons of the istimirar zemindar if the estate were partible, 
he, being the eldest of such grandsons, and the estate being im¬ 
partible, must be taken to be, by right of primogeniture, the 
person next in succession to the zemindary. The plaint then 
raised a case of waste against the first Defendant (the zemindar). 
After mentioning certain leases which are no longer the subject 
• of dispute, it went on to say : “ The first Defendant has not leased 
to the sixth Defendant the punnai (cultivated by the owner) and 
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kolkriam (purchased) lands belonging to the said zemindar}’ which 
was put in her possession by virtue of the decree of Her Majesty 
in Council, but she, notwithstanding her being a widow, has 
alienated, contrary to law, a great part of the said lands, and 
pledged the state jewels, and incurred debts so as to affect the 
permanent income of the zemindary.” It then stated some special 
grounds for coming into Court. It said : “ The first, second, third, 
fourth, and fifth Defendants and others have combined together 
to defraud the Plaintiff of his right to the said zemindary, and 
the third, fourth, and fifth Defendants have executed an agree¬ 
ment to their brother, the second Defendant, assigning to him 
their interest in the said zemindary, which they pretend to have 
on the death of the first Defendant. The first Defendant has 
also executed a document to one PonnoosamyTever , whose daugh¬ 
ter was lately married to the second Defendant, authorizing him 
(the said Ponnoosamy Tever) to establish the right alleged by the 
first Defendant to be possessed by her son, the second Defendant,to 
succeed to the zemindary after her death, and to exercise other 
powers in prejudice to the Plaintiff's interests in the said zemin¬ 
dary.’* Then followed the case made for the relief prayed in 
respect of the management of the charitable institutions and for 
maintenance, which it is unnecessary to state in detail. 

The Defendants to the suit appeared and set up various defences, 
the first and second Defendants impeaching the title of the Plain¬ 
tiff upon several grounds ; the third, fourth, and fifth Defendants 
setting up a case that the zemindary to which their mother had 
succeeded had either always been or had become her stridhanum ; 
that according to the proper course of succession it would, upon 
their mother’s death,devolve upon them,but that they had assigned 
and relinquished by deed their rights in favour of their brother, 
the second Defendant. Upon these pleadings the following issues 
were settled :—“ 1. Whether or not according to Hindu law peti¬ 
tioner is entitled to succeed to the zemindary of Shevagunga at 
the death of the present Ranee. 2. Whether or not petitioner is 
entitled to succeed to the said zemindary at the death of the Ranee 
by virtue of any peculiar custom which obtains in that zemindary. 

3 Whether or not petitioner is estopped by this being res judicata 1 
from setting up any peculiar custom. 4. Whether or not petitioner 
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is immediately entitled to the maintenance claimed or what main¬ 
tenance, as such, or to apartments in the palace, and what apart¬ 
ments. 5 . Whether or not petitioner’s claim to maintenance and 
apartments is barred by the law of limitations. 6 . Whether or 
not petitioner is entitled to the immediate management of the 
devastanums and chuttrams in the zemindary, and to the honours 
connected with the said management. 7. Whether this is a suit in 
which a declaratory decree can be given at all.” 


From the judgment of the Court of first instance it appears that 
the second, third, and sixth of these issues were abandoned. That 
judgment conclusively disposed of the fourth against the Plaintifi, 
and consequently made it unnecessary to adjudicate upon the fifth. 
But having decided the seventh issue, viz., whether the suit was 
one in which a declaratory decree could be given at all, in the 
Plaintiff’s favour, it proceeded to decide the first issue also in his 
favour, and thereupon made the declaration which is the subject of 
this appeal. The questions raised by these issues were the only 
questions which were carried to the High Court, and that Court 
affirmed the decree of the lower Court upon both points. 

Their Lordships, feeling that if the seventh issue has been im¬ 
properly found in favour of the Plaintiff, and this is a case in which 
a declaratory decree ought not to be given at all, it would be 
wholly unnecessary for them to discuss the first issue, have in the 
first instance confined the argument to the first of these questions 
and now proceed to give judgment upon it. 


They at first conceived that the power of the Courts in Indu 
to make a merely declaratory decree was admitted to rest upon th. 
15th section of the Code of Civil Procedure,the effect of which ha 
been so much discussed. Mr. Doyne, however, raised some questioi 
as to that, and suggested that the power was possessed by thi 
Courts in the Mofussil before the Code of Procedure was passed 
and had not been taken away thereby. No authority which estab 
lishes the first of these propositions was cited; and their Lordship: 
conceive that if the Legislature had intended to continue to thos< 
Courts the general power of making declarators (if they eve 
possessed such a power), it would not have introduced this clause 
into the Code of Procedure, which, if a limited construction is t< 
be put upon it, clearly implies that any decree made in excess of th 
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power thereby conferred would be objectionable, the words of the 
1875 section being : No suit shall be open to objection on the ground 

Kathama ^at a mere] y declaratory decree or order is sought thereby, and it 
Natchia r shall be lawful for the civil Courts to make binding declarations of 

Dorasinga right w ithout granting consequential relief/’ Nor does any Court 
—in India since the passing of the Code seem to have considered 
that it had the power of making declaratory decrees independently 
of that clause. 


The point, therefore, to be determined upon this appeal is, what 
is the true construction and effect to be given to that clause. It 
has been broadly urged at the Bar that the discretion given to the 
Courts is absolute, or at least controlled only by those reasonable 
considerations upon which Courts of Justice may be presumed to 
act in the particular case brought before them; and that in every 
case in which they think fit to make a declaratory decree under 
that clause they are competent to do so, subject of course te having 
the exercise of their discretion controlled by the appellate Court in 
cases in which the latter may think there are sufficient grounds 
for interfering with a discretion which the Legislature has vested 
in the lower Court. On the other hand, it is contended that the 
clause must be construed upon the principles and by the light 
of the decisions of the English Courts of Equity, upon the 50th 
section of the 15 & 16 Viet. c. 86, which is in precisely the same 
words, and that the true limitation of the power of the Court is 
that a declaratory decree is not to be made unless there is a right 
to consequential relief, which, although not asked for, might, if 
asked for, have been given. 


We have been referred to a vast number of authorities, some to 
shew what has been the construction given to this clause in the 
Presidency of Bengal , some to shew what construction has been 
given to it in the Presidency of Bombay, and some to shew that a 
contrary construction has been put upon it in the Presidency of 
Madras . We have also been referred to three decisions of this 
tribunal, which, if clear and explicit on the point, are of course 
binding upon us. Their Lordships think it will be sufficient as to 
the Indian cases to say that although the cases in Bengal are not 
uniform, and some of the Judges there have occasionally used 
expressions which imply that the Courts have a wide discretion in 
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this matter, still the balance of authority is in favour of the limited 
construction which the Appellants would put upon the clause. In 
Bombay that seems to be even more decidedly the case, although 
the Bombay decisions to which we have been referred are not so 
numerous as those of the Courts in Bengal. It is obvious that an 
enactment which is intended to apply to all the Courts in India 
and which is also a modern enactment, ought to receive the same 
construction in all those Courts, and that no inconsistent course of 
practice should be allowed to spring up in any of the Presidencies. 
That construction must be governed by the decisions of this Board, 
and their Lordships in the course of the argument intimated an 

opinion that the three decisions which have been cited do in fact 
admit the authority and binding force of the decisions in England, 
and establish that,with such slight qualifications as may be required 
by the different circumstances of India and the different constitu¬ 
tion of the Courts in that country, the application of the clause is 
to be governed by the same principles as those upon which the 
Court of Chancery proceeds. 


In the first of these cases (that of Sreenarayan Mittro{ 1 ), decided 
on the 15th of January, 1873), there is a distinct reference to the 
case of Rooke v. Lofd Kensington (2). The learned Judge who 
delivered the judgment of this Committee said : “ It has been 
held that under the 15 & 16 Vict.c. 86, s. 50, a declaratory decree 
cannot be made unless Plaintiff would be entitled to consequential 
relief if he asked for it : Rooke v. Lord Kensington (2). The 15th 
section, Act VUI.of 1859, is in similar terms. The Plaintiff, upon 
the facts so founded, is not entitled to any relief against the 

Defendant. It has been shewn that, treating the documents as 
mere agreements between the Plaintiff and the father of the child, 
the Plaintiff could have no right to maintain the present suit." 
Me no doubt afterwards observed : “it is not a matter of absolute 
right to obtain a declaratory decree. It is discretionary with the 
Court to grant it or not, and in every case the Court must exercise 
a sound judgment as to whether it is reasonable or not under all 
the circumstances of the case to grant the relief prayed for ” It 

appears, however, to their Lordships that that paragraph 'is far 

from claiming an unlimited discretion. The earlier part of the 


(i) ii Beng. L. R. 171, 
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judgment shews that the power is limited by the construction 
put upon an enactment in the similar words in Rooke v. Lord 
Kensington (l), and what follows is merely to the effect that even 
in cases in which some consequential relief might, if prayed, have 
been granted, it would still be a matter of discretion whether the 
Court should make a mere declaration in the particular case. 


The next case was that which has been shortly called the case 
of Fyz Ah Khan (2), decided on the 22nd of January, 1873. Upon 
this point their Lordships then said : il It must be assumed that 
there must be cases in which a merely declaratory decree may be 
made without granting any consequential relief, or in which the 
party does not actually seek for consequential relief in the parti¬ 
cular suit ; otherwise the 15th section of the Code of Civil Pro¬ 
cedure would have no operation at all. What their Lordships 
understand to have been decided in India on this article of the 
Code, and in the Court of Chancery upon the analogous provision 
of the English statute, is that the Court must see that the decla¬ 
ration of right may be the foundation of relief to be got some¬ 
where. And their Lordships are of opinion that that condition is 
sufficiently answered in the present case even if it be assumed 
that no other consequential relief was in the mind of the party or 
was sought by him than the right to try his claim to enhance in 
the other forum in which he is now compelled by statute to bring 
an enhancement suit.” The case there was that the Plaintiff had 
sought as zemindar to enhance the rent of a tenant. He was met 
by the objection that the zemindary right was not in him. He 
then had to go, as he could only go for a final determination of 
that question, to the Zillah Court, but the Zillah Court not having 
the power to give him the consequential relief in order to which 
he sought that declaration, namely, the trial of his right to 
enchance, could only make the declaration, leaving him to seek for 
his consequential relief in the Revenue Court. 

The correctness or effect of this decision is not affected by the 
fact which Mr. Doyne pointed out, that the Plaintiff afterwards 
did go to the Revenue Court, and there, upon the merits of the 
questions being tried, failed to establish his right to enhance. 


( 1 ) 2 K. & J. 753 


( 2 ) 11 Beng. L. R. 203. 
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The most recent case is that of the Rajah of Pachete (l), decided 
on the 15th of December, 1874. The judgment then delivered 
contains this passage : Their Lordships do not think it necessary 
to determine whether or not the High Court were right in the 
conclusion they came to as to the proof or the rebuttal of proof of 
the bromuttur tenure, because in their Lordships' opinion the 


judgment dismissing the suit is maintainable on totally different 

grounds. This is in substance a suit for a declaration of title, and 

it is a suit to set aside, not any deed nor any act, but a mere 

allegation of the Defendants that they had a certain tenure. In 

their Lordships’ view, such a suit is not maintainable.” After 

giving the words of the clause, the judgment proceeds : “ j\ 

similar clause in this country has been held to give a right of 

obtaining a declaration of title only in those cases where the Court 

could have granted relief if relief had been prayed for ; and that 

doctrine has been applied to this clause in the Indian Act. Now, 

applying that test, in their Lordships’ opinion this suit is not 

maintainable. The rajah was not entitled to relief in the shape of 

an order giving him possession, inasmuch as he was in receipt of 

the rents and profits, and he sought for and could obtain no other 

description of possession than that which he had.” There is really 

no conflict between this decision and that which had been ruled 

in the case of Fyz Ali. In the case of Fyz Ali the Plaintiff 

sought to establish theezemindary title, which was properly triable 

in the Zillah Court, in order that on the title thereby established 

he might bring a fresh enhancement suit in the Revenue Court. 

In this case of the Rajah of Pachete the zemindary title was 

admitted by all the Defendants upon the proceedings ; and the 

question which the rajah sought to conclude by a declarator was 

that within his zemindary there was no such bromuttur tenure as 
that w hic h some of the Defendants ajleged tQ exjst , n lim . tation 

of the right to enhance, which as a zemindar he would presumably 
have In short, he wished to get a declaration, the effect of 
which would be to prevent the fair trial in the Revenue Court of 

aq 6 < ^'e , t , 0n t° be tried there, viz,, t h e qiiestion whether 
a^zemindar was entitled to enhance the rents of his tenants 
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It seems to their Lordships that these three cases do all more 
1875 or less affirm that the Indian enactment is to be construed as the 
Kathama English Courts have construed the similar provision in the Eng- 
atchiar lish statute, but inasmuch as this question has been so fully 
Dorasinga discussed at the Bar, and there treated as not concluded by those 

- decisions, and as it is desirable to have an authoritative decision 

upon it, their Lordships think it right to say that if these three 
cases had not been decided, and if the question were before them 
as res tntegra,they would come to the above-mentioned conclusion 
and I will state as shortly as I can the reasons upon which they 
would do so. 


It is clear that very shortly after the passing of the English 
statute, in fact in the course of the following year, the construc¬ 
tion of its 50th section came in question in the Court of Chancery. 
The first decision of Vice-Chancellor Woody which is reported in 
the appendix to the 10th volume of Hare's Reports, no doubt 
states somewhat broadly the discretionary power of the Court to 
make declarators under that enactment, but in the two other cases 
which were decided a month or two afterwards, namely, the cases 
of Greenwood v. Sutherland (l) and Garlick v. Lawson (2), the 
learned Vice-Chancellor receded from that, and held that the 
powers of the Court were not so enlarged by the statute as to 
enable him to make any declaration touching future interests 
during the life of a tenant for life. In the Case of Garlick v. Law- 
son (2) he said : “Now a declaration in the lifetime of the tenant 
for life with regard to the interests of the parties entitled in 
reversion could not have been made in a cause at the time that 
statute passed, and therefore could not have been made on a 
special case. Then came the new Act, which merely said that a 
suit should not be open to objection on the ground that a merely 
declaratory decree or order was sought. It enabled the Court, in 
its discretion, where it should appear to be necessary for the 
administration of an estate, or to the relief to which a Plaintiff 
might be entitled, to make a decree, notwithstanding it should be 
merely declaratory. But this was not a case in which it was 

necessary to do so.” 

The question next came before Vice-Chancellor Kindersley in 
(1) IO Hare, App. 1, p. xii. 


(2) io Hare, App. 1, p. xiv, 
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Jackson v. Turnley (l). At the close of his elaborate judgment on 
the particular case, the learned judge says: “ I am of opinion (hat 
this question cannot be litigated; that the representative of a 
deceased lessee cannot file a bill against the lessor to litigate the 
question whether, in the event of a breach of a covenant taking 
place, the lessor would have a right founded upon it, and I may 
observe that the last branch of the section is not unimportant. It 
says: ‘ It shall be lawful for the Court to make binding declara¬ 
tions of right, without granting consequential relief.’ That seems 
to imply that it contemplates a case in which the Court is capable 
of giving consequential relief. Here there is not merely no con¬ 
sequential relief asked, but none is capable of being given.” 

In the case of Rooke v. Lord Kensington (2) Vice-Chancellor 
Wood also put the same construction upon the words of the clause. 
He said : The form of that section of the statute implies that 
there is a consequential relief which might be granted in each 
case when the right has been so declared, but that the parties are 
not to be compelled to ask for that relief, and they may satisfy 
themselves by simply asking a declaration of right, and not pur¬ 
suing the matter further.” 


That decision was followed shorty afterwards by the case of 
Lady Langdale v. Briggs ( 3 ), wich is the more important, because 
there, as here, the question was whether the clause empowered 
the Court to declare future interests. Lord Justice Turney went 
at great length through the earlier cases, in order to shew that it 
was against the general course and practice of the Court to do 
this; that that had not been altered by his own Act, enabling the 
parties to state a case for the adjudication of the Court; and then 
he proceeded to deal with the argument which had been raised 
before him, to the effect that under the more recent statute, the 
15 & 16 Viet. c. 86 , that power was given. He says: “Some aid to 
the Appellant’s argument on this part of the case was also 
attempted to be drawn from the 50th section of the 15 & 16 
Viet. c. 86 , the Improvement of Jurisdiction Act , but I take the 
same view of that enactment as the Vice-Chancellor Wood seems 
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J ' c - to have taken of it in Gaflick v.Laxoson{ l)—that it does not extend 

1875 the cases in which declarations of right may be made, but merely 

Kathama ena bl es the Court to declare rights without following up the de- 
Natchiar clarations by the directions which, according to the old practice, 
Dorasinga would have been necessarily consequent upon them.” Those 
Tever. directions which according to the old practice would have been 

necessary and consequent, would have involved conseqential 
relief in one shape or another. There is, therefore, no ground for 
saying that the judgment of Lord Justice Turner did not go to 
the full extent, as to the construction of the clause, of the judg¬ 
ments of Vice-Chancellor Wood in Rooke v. Lord Kensington ( 2 ), 
and Vice-Chancellor Kindersley in Jackson v. Turnley (3). 


What then has been the history of this clause in India ? It 
appears that before the passing of the Code of Procedure it had 
been extended to India by Act VI. of 1854, the 19th section 
of which is in precisely the same words as the English enactment. 
I may remark that some of those who sat in the Supreme Court of 
Calcutta were always anxious that when an English statute was 
extended to the Presidency Courts, it should be so extended in 
precisely the same words, in order that those Courts might have, 
on questions of construction, the advantage of the English autho¬ 
rities, and that it should not be open to counsel to make nice 
distinctions upon the varying language of the two statutes. In 
this instance that principle seems to have been acted upon by the 
Legislature, and not long after the Indian Act was passed the 
question of its construction appears to have come before the 
Supreme Court in the cause of Sreemutty Rajcootnaree Dossee v. 
Nobocomar Mullick and Another (4). That Court was bound to 
act upon the English authorities, and accordingly that portion of 
its judgment which dealt with this question is in these words : 

“ One argument, which has been strongly pressed in support of 
this view, is founded on the 29th section of Act VI. of 1854. 
But that enactment only removes the objection to the suit which 
consists in its seeking merely a declaration of right without a con¬ 
sequential relief. It leaves untouched the objection that may 


(1) 10 Hare, App. 1, p. xiv. 

( 2 ) 2 K. & J. 753 • S. C. 25 L J. 
(Ch.) 795 - 


(3) 1 Drew. 617; S. (J. 22 L. J. 
(Ch.) 949. 

(4) Boulnois, Reports, 
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consist in the want of sufficient interest in the Plaintiff to maintain 
such a suit, or in the absence of material parties interested in the 
question. And the cases cited by Mr. Advocate-General shew 
that the Courts at home, neither under the similar section in the 
English statute, nor under Sir George Turner s Act, will exercise 
their discretion in declaring rights where the parties principally 
affected are not before them.” The cases cited were the cases 
which had then been decided on the construction of the English 
Act. And this decision shews that the construction which had 
obtained in the Court of Chancery was adopted and acted upon by 
the Supreme Court of Calcutta. 


Then came Act VIII. of 1859, or the Code of Procedure, in 
framing which the Legislature thought fit to pick out of Act VI. 
of 1854 the 19th section, and to embody it in the very same 
words in the new Code. It seems to their Lordships unreasonable 
to suppose that the Legislature did not mean to use the words in 
the sense which by judicial construction they had then obtained. 
Again, it is to be observed that when the Supreme Court of 
Calcutta ceased to exist, and the High Court was created, the 
charter of the new Court required that Court to be guided in its 
original jurisdiction by the principles which had governed the 
Supreme Court. Unless, therefore, the limited construction put 
upon the clause by the Supreme Court is to prevail generally in 
ail the Courts of India, we must come to the absurd conclusion 
that the same words are to be interpreted by the High Court in 
one sense when it is exercising its original jurisdiction or sitting on 
an appeal from a decree made under that jurisdiction, and in a 
different sense when it is sitting on an appeal from a Mofussil 
Court; and further that the Legislature has by the same form of 
words intended to make one law for the Mofussil Courts and 
another for those of the Presidency towns. 


It appears, therefore, to their Lordships, that the constructi 

Which must be put upon the clause in question is, that a decla 

tory decree cannot be made unless there be a right to consequi 

tia relief capable of being had in the same Court or in certa 

cases in some othe Court. They admit the qualification introduc 
by the case of Fyz Ally. 


With respect to the 


course of decision in the Presidency of 
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J ' U Madras, it is to be observed that some of the earlier cases decided 

1875 there adopted the English construction. In others, the Judges 

Kathama who claimed a wider discretion as to making declaratory decrees, 
Natchiar have assigned as a reason for its exercise that there does not exist 
DORASINGA in India the power of entertaining a suit to perpetuate testimony. 

— 1R ’ That reason does not app^y to the present case, in which there is no 
testimony to perpetuate, but in no case is it a satisfactory reason. 
The proper remedy for such a defect in the administration of 
justice, if it exists, is an Act of the Legislature. It cannot be 
supplied by putting an erroneous construction, or a different con- ' 
struction from that which prevails in other parts of India, upon a 
statute which has no reference to the subject. It may be ob¬ 
served further upon the Madras cases that the Courts there do not 
appear really to have claimed, as Mr. Doyne has claimed for them, 
an uncontrolled discretion in making declaratory decrees. The 
judgment of Chief Justice Scotland in this very case certainly does 
not go so far. He says : It has been decided by this Court 
that the rule of the Equity Courts in England is not applicable to 
declaratory suits here, and it is now settled that a suit praying 
nothing more than a declaration of title is maintainable under the 
15th section of the Code of Civil Procedure , although no conse¬ 
quential relief be grantable upon the declaration, if a good ground 
for seeking the protection of such a suit is shewn to exist.” What 
I have already said on the part of their Lordships shews thatthey 
dissent from that position ; but still the very proposition admits 
that there must be some special ground “for seeking the protec¬ 
tion of such a suit.” He then refers to the last decided case, and 
the conclusion which he draws from the decision is this, “To sup¬ 
port such a suit there must appear to have been some act done 
which had worked or was likelyto cause injury or serious prejudice 
to the Plaintiff's alleged title, and in the present case I think that 
ground does appear.” Then he proceeds to consider the special 
grounds which exist in this case. Mr. Justice Holloway goes 
further, and says that the mere quieting of doubtful titles would 
be a sufficient reason and a better reason than the fact of aliena¬ 
tions having been made. The principle so stated, if acted upon, 
would open the door to the determination of future interests when¬ 
ever one party chose to think it desirable that a dispute as to title 
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which might at any time afterwards crop up, should be determined 
by a declarator. 

Having said thus much on the construction of the Act, their 
Lordships will now deal with the arguments which have been 
addressed to them to shew that even upon the limited and strict 
construction of the enactment this decree may be maintained. 
The first point upon which it is desirable to observe is that of the 
claim to maintenance. Upon that it is only necessary to say that 
the suit must now be treated as if the claim to maintenance had 
never been put forward. There has been a final adjudication 
between the parties as to the right to maintenance. It was held by 
the Lower Court that even if the Plaintiff were unquestionably the 
next in succession to the zemindary, he would have no right to 
claim present maintenance from the zemindar, and there was no 
appeal from that decision to the High Court. 

It will be convenient to consider next the grounds which the 
High Court of Madras seems to have considered sufficient to 
justify the declaration. The Chief Justice says: “ It appears that 
the first Defendant favouring the second Defendant’s title, and con¬ 
certing with him in opposition to the Plaintiff, had employed an 
agent, and executed a power of attorney to him, for the purpose of 
assisting the second Defendant to possess himself of the zemindary, 
and withhold possession after her death. This, without reference' 
to the other acts alleged, is sufficient to shew an extreme determi¬ 
nation of hostility towards the Plaintiff, and there can be no doubt, 

I think, that serious injury to the Plaintiff’s right is the pro¬ 
bable, if not certain, result of the opposition thus begun.” It 
appears to their Lordships that the Defendant, the zemindar, was 
perfectly competent to grant that power of attorney, and that 
there is nothing in it which would give the Plaintiff a right if he 
had brought a suit for that purpose to have it set aside. It can 
from the very nature of the instrument, operate only during the’ 
zemindar’s lifetime, and we are not to assume that any act will be 
done under it which the Plaintiff would have a right to impeach ; 
but , any such act is done under it, as, for instance, if she were to 
devolve the succession upon her son, so that his interest might 
become absolute, or the like, their Lordships, by their decision 
upon the present question, would by no means preclude the Plain- 
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J ‘ C ‘ tlfi from seekin & ^ impeach that act, and to treat it as invalid. 
^1875 They do not prejudge any question of that kind which may arise. 

Kathama Mr * J us tme Holloway , as before remarked, rested his judgment 

Natchiar broadly on the necessity of quieting titles, which their Lordships 

°°Te A v S er GA think ,S a gr ° Und ^ t0 ° WidC f ° r adoption ’ and one that cannot 
—possibly justify the declaration in this case, because, independently 

of the construction of the statute, it appears to have been very 

reasonably ruled in India that the Court will not try questions of 

title as to future interests where neither claimant has a right to 

present possession, especially questions of title which, like the 

present, may never arise : see Pranputty Koet\ Mother and 

Guardian of Infant Isreenundun v. Lall Futteh Bahadoor (l). 

A further question is raised by the pleadings, which was hardly 
adverted to in the argument, namely, the title set up by the sisters 
and the grant of their interest to the second Defendant; but that 
cannot give the Plaintifl a right of action in this case if it does not 
otherwise exist. That transaction cannot aflect the interests of 
the Plaintiil; if these ladies would have no title against him they 
cannot have given a better title than they had themselves to the 
second Defendant. It, at most, raises another point to be deter¬ 
mined, should the title to this zemindary come, on the death of 
the existing zemindar, to be properly litigated between the Plain¬ 
tiff and the second Defendant. 

The point which, though not adverted to in the judgment of the 
High Court, has been mainly pressed upon their Lordships by the 
learned counsel for the Respondents, is, that the plaint originally 
made a case of waste, that it was necessary that the right of the 
Plaintiff as nearest reversioner should be ascertained in order to 
support such a suit, and that if the suit had been tried out as it 
was at first framed there would have been a case for consequential 
relief. The course the case took was that when it came before 
the Judge for the settlement of issues, he thought that the ques¬ 
tion of waste ought not to be tried in this suit. There was after¬ 
wards an application made to him to frame an additional issue, 
which he rejected ; and the reasons for his coming to that con¬ 
clusion are the following : “ At the settlement of issues the Court 
was of opinion that the question of alienation of the revenues 


(i) 8 Sevestre, 277. 
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of the zemindary was not one which had any place in the present 
suit, which should be confined as much as possible to the real 
object in view, which is to ascertain whether or not Plaintiff is 
the proper person to succeed to the zemindary at the death of 
the Ranee. At present Plaintiff has no title either in possession 
or expectancy, and until he has established his right as remainder¬ 
man he is not in a position to question anything that may be 
done in regard to the disposal of the property by the present 
proprietor. Moreover, it would be impossible to frame an issue 
on this point, when the property said to be alienated is not dis¬ 
tinctly specified, and when the parties who must necessarily be 
in possession are not parties to the suit. It is not contended that 
these alienations can operate beyond the lifetime of the present 
Ranee, and therefore if Plaintiff is successful in establishing his 
right to succession, he will have ample opportunity in future of 
preventing injury to the property. If, on the other hand, he is 
unsuccessful, the disposition^ the property is a matter with which 
he has no concern.” The Plaintiff appears to have acquiesced in 
this interlocutory order. If he had thought it had improperly 

the m r 'T’ ^ migM ^ raiSed bef ° re the a PP ella ^ Court 

ellZ T °! ? Pr ° Priety ’ UndCr the S6Cti0n ° f the Co * which 

reguLrlv"w S V" d that questi °" would then have been 

Lordsh a US ‘ Considerin e lhe f«me of the suit, their 
Lordships do not think the order was improper or unreasonable. 

The argument 5 now under consideration are founded on the 

Rn u femT rSi0ner ^ & t0 a Wid ™ °r other 

re dur n rh from acts of waste,although his inte- 

fo m a ‘ , 1S ^ C ° ntingent - Sui ‘* of that kind 

rm a very special class, and have been entertained by the Court* 

~' h -ver, to their Lordships thaT ifi 

sioner with that V r ° U ^ ht ' 11 must be br °ught by the rever- 
Question to be d ° ^ f ° r that pur P° se alone, and that the 
that he clot'tv C br SS< ' 0lelV bCtWeenhim aad the widow; 

third party,an adiudilT" 8 * SUlt eet ’ aS between him and a 
Here if the Plaintiff u K ^ hecouldno tget without 
from acts of waste he \ ^ ^ *° restrain the widow 

heacT "* ‘7 n ° ““h'' ha ™ “ <° prove, 

of w, st , alleged, be, a mie suSciem „ ive him 
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a locus standi in Court. Their Lordships are not prepared to say 
that by shewing that he was a grandson of the istimirar zemindar, 
although a doubtful question might thereafter arise between him 
and the second Defendant as to which should succeed to the 
zemindary, he would not have established a sufficient locus standi 
against the widow, and the right to have her acts of waste re¬ 
strained for the protection of the estate. This, however, would not 
necessarily give him a right to bring the second Defendant into 
Court in order to obtain a final adjudication of title against him. 

It appears, therefore, to their Lordships that, even if the Plain- 
tifl had proved acts of waste against the widow, which he has not 
done, that would not have given him a right as against the second 
Defendant to have the question which arises between them deter¬ 
mined by a declarator. 

Upon these grounds, their Lordships think that both the Courts 
below have come to a wrong conclusion upon the seventh issue ; 
and holding that, they conceive it would be improper for them to 
intimate any opinion as to the correctness or incorrectness of the 
very learned judgments given in India on the first issue. Conse¬ 
quently it will be their Lordships’duty humbly to advise Her 
Majesty, on the finding upon the seventh issue, to dismiss the suit 
of the Respondent, but without prejudice to any question of title 
to the zemindary which he may hereafter be entitled to assert on 
the death of the first Defendant, the zemindar. We think that 
as he brought a suit which he ought not to have brought, he must 
pay the costs of the suit in the Indian Courts and those of this 
appeal. 

Solictors for the Appellants: Messrs. Gregory^ Rowcliffes , & 
Rawle. 

Solicitor for the Respondent i Mr. D. W. Logie. 
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HURRONATII ROY AND OTHERS . . . Plaintiffs; b c\* 

AND 187 c; 

GOBIND CHUNDER DUTT. Defendant. Feh ' ,2 - 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


Enhancement — Talook— Sect.is of Act X of 1859. 

In a Suit brought in the Revenue Court, under Act X. of 1859, to recover 
rent at an enhanced rate for a dependant talook comprised within the 
Plaintiffs’ zemindary, after notice of enhancement, grounded upon the 
Defendant’s possession of an excess land on a deficient jumma, and that the 
productive power of that land had increased, it appeared that the talook had 
been created before the decennial settlement, and was held at a fixed rent, 
which had not been changed from the time of the permanent settlement. 
It had, however, been decreed in 1821, in a rent suit, that the jumma of 
this talook should be assessed at pergunnah rates ; and in i860, in an en¬ 
hancement suit, that the Plaintiffs were entitled to enhance ; but no change 
in the rate of rent was made by or under either decree :— 

Held that the rent was not liable to enhancement. The grounds stated 
in the notice, however applicable to the case of ryots having rights of occu¬ 
pancy, are not applicable to a dependent talook, whose liability to en¬ 
hancement is regulated by sect. 51 of Reg. VIII. of 1793, and sect. 7 of 
Reg. XLIV of 1793. The decrees of 1821 and i860 did not put the 
Plaintiffs in a better position than other landlords who previous to the 
passing of Act X. of I859 had a good right to enhance, but whose right, if 
not exercised from the date of the permanent settlement, w as taken away 
by the 15th section of the Act. 


Appeal from a decree of the High Court (L. S. Jackson and 
Phear, JJ.), Januaiy 15, 1866, reversing a decree of the 
officiating Collector of Jessore (August 22, 1865). 

The facts of the case appear in the judgment of their Lordships. 
Mr. Leith, Q.C., and Mr. J. Arathoon for the Appellants. 

Mr. Cowie, Q.C, and Mr. Doyne for the Respondent. 


The authorities cited were Duffer Churider 

' Present ,- Sir James W. COLVILE, Sir BARNES 
taguee. smith, and Sir Robert p. collier. 


Paul Chowdry v. 
Peacock, Sir mon- 
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J ,’J’ P °“ lS0n 0) ; Re Sulation VIII of 1793, sects. 49and 51; Ramrutton 

- oy v. Kassessuree Delia (2); Banta Soonderee Dossee v. Radhika 

Hukronath Chowdhrain (3) ; Regulation VIII. 0 f 1793, sect. 51; Regula- 

tion V.of 1812, sect. 8 ; Dhunput Singh v. Gooman Singh (4) ; 

CHUNDER Snroosoonderee Delia v. GAofcm 4/f ( s ) ; Ranee Surnomoye v. 

Dutt. Maharajah Suttees Chunder Roy Bahadoor (6) ; Regulation I. of 

1793; Taruck Chunder Nundee v. Modhoosoodhum Nundy(7), 

0 

The Judgment of their Lordships was delivered by 
Sir Barnes Peacock 

This was a suit brought lo recover rent at an enhanced rate 
after notice of enhancement for Turuf Oomedpore, a dependent 
lalook comprised within the Plaintifl’s 4 g. share of the ze- 
mindary pergunnah Mahomedshahee in zillah Jessore. The suit 
was brought in the Revenue Court under Act X. of 1859. The 
collector who tried the case thought that the rent ought to be 
enhanced, and he decreed accordingly. He says:—“The case 
has been pending since 1862, when the issues were first fixed after 
hearing the pleadings on both sides. I come to the conclusion 
that the only issue on which there is any dispute between the 
parties is that first laid down, viz., whether the provisions of sec- 
tions 15 and 16, Act X. of 1859, do not apply to the talook re¬ 
garding the rents of which the present suit is brought, and whether 
the rent under these circumstances can be enhanced. Defendant’s 
mooktear admits the fairness of the pergunnah rates assessed, but 
bases all his resistance to the paying of the enhanced rent on the 
principle above mentioned. I do not think there can be any 
doubt that the rent can be enhanced under the power conveyed 
in the two decisions above quoted ” (referring to two decisions of 
the Sudder Court of the 30th April, 1821, and of the 11th De¬ 
cember, 1860, respectively, which will be considered presently). 

The collector proceeds,—“ It is distinctly laid down there that the 
rents of talook Oomedpore may be enhanced by the Plaintiff after 

(1) 12 Beng. L. R. 53 ; S. C. 19 (3) 13 Moore’s Ind. App. Ca. 248. 

Suth. W. R. 175. (4) 11 Moore’s Ind. App. Ca. 433. 

(2) S. D. A. Rep. i860, Part I., p. (5) j 9 Suth. \V. R. 142. 

329 - (6) 10 Moore’s Ind. App. Ca. 123. 

67) 5 Suth. W. R. Act. X. R., p. 80. 



VOL. II.] INDIAN APPEALS. 

issuing the-notices required by law at the pergunnah rates, and 
in the face of these decisions of the highest judicial authorities I 
cannot see that the plea of Defendant can for a moment be enter¬ 
tained, I accordingly reject it.” 


The case came on appeal before the High Court, who thought 
that the main question was whether, under the circumstances, the 
rent admittedly never having varied, the talookdar was not now 
protected by sect. 15, Act X. of 1859, and desired that the argu¬ 
ment might be confined to this point, and having heard both 
parties upon it, were of opinion that, under the provisions of the 
15th sect, of Act X. of 1859, the Defendant was protected from 
enhancement, and they decreed accordingly. 


The present appeal is against that decision, and the question is 
whether the Plaintiffs are entitled to enhance the rent in the 
manner in which they claim to enhance it. The notice of en¬ 
hancement is this:—“Be it known that in the 3a. 4^. share 
of pergunnah Mahomedshahee , our zemindary, the 37 mouzahs 
with hoodos, julkur, &c., of turuf Oomedpofe , on a jumma of 

Rs. 8,346. 14 a. 4 p. without settlement, and liable to increase 
or decrease, used to be recorded in the name of the late Baboo 
Nil Comul Pal Chowdhry. On a survey of the lands of the 
said jumma, the same has been shewn to comprise 26,236 beegahs 
and 8 cottahs of land, and after deduction of 1041 beegahs and 
3 cottahs on account of ghur-lack (unculturable), khal khonduck 
(ditches, &c.), a net area of 25,196 beegahs and 5 cottahs at the 
prevailing pergunnah rate was assessed at Rs.36,008. 11a 8/>., and 
a notice having been served accordingly, and a suit No. 63 of 1855 

brought for assessment of the said jumma in the Court of the 

Principal Sudder A meen of this zillah. On an appeal preferred 

by us the Judges of the Sudder Court> Qn the nth of December _ 

860 (referring to the decree in the former suit), declared that 
sai me a was liable to assessment, in accordance with the 
e-on of the zi „ ah Court, after service of notice, therefore 

Ind th T POSSeSSion an excess of land on a deficient jumma 
d the Product,ve powers of that land have increased, we conse 

r th this notice ’ under the provisi ° ns ° f 1- 

• 1859, for the purpose of getting from you from th. 
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year 1269 the rents of 25,196 beegahs and 5 cottahs out of 26,237 
•875 beegahs and 8 cottahs of land, less 1041 beegahs and 3 cottahs of 
Hurronath unculturable ditch, waste land, &c„ comprised within the 37 
r m ouzahs and hoodahs, with julkurs, of the aforesaid turuf Oomed- 

Chunder i 0 ^' ^ aSSeSSment thereof ^ the prevailing pergunnah rates.” 

Dutt, Therefore, the ground upon which the Plaintiffs seek to enhance 

the rent is, that there is in the Defendant's possession an excess of 

land on a deficient jumma, and that the productive powers of that 
land have increased. 

Those are grounds, though not accurately expressed, upon which 
the rents of ryots having rights of occupancy are liable to en¬ 
hancement under sect. 17 of Act X. of 1859 ; but they are not appli¬ 
cable to a dependent talook like the present, which was created 
before the decennial settlement. Talooks of that description are 
protected by sect. 51 of Reg. VIII. of 1793, from enhancement, 
except under the circumstances therein mentioned. See also Reg. 
^^IV. of 1793, sect. 7. The decree of the collector, therefore, 
could not be supported even if the rent of the talook were liable 
to enhancement under the provisions of sect. 51 of Reg. VIII. 
of 1793. 

It may, however, be well to consider whether the High Court 
was right in holding that the Defendant was by sect. 15 of Act X. 
of 1859, protected from enhancement in any case, and upon any 
grounds. Sect. 15 says : “ No dependent talookdar, or other per¬ 
son possessing a permanent transferable interest in land inter¬ 
mediate between the proprietor of an estate and the ryots, who, in 
the provinces of Bengal , Behar , Orissa , and Benares , holds his 
talook or tenure (otherwise than under a termidable lease) at a 
fixed rent which has not been changed from the time of the per¬ 
manent settlement, shall be liable to any enhancement of such 
rent, anything in sect. 51 of Reg. VIII., 1793, or in any law 
to the contrary notwithstanding.” To bring the case within that 
section, he must hold his tenure otherwise than under a termi¬ 
nable lease, and he must also hold at a fixed rent which has not 
been changed from the time of the permanent settlement. It 
should be remarked that sect. 15 does not render liable to en¬ 
hancement dependent talookdars, who were exempted by sect. 51 
of Reg. VIII. of 1793, but exempts from enhancement, amongst 
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others, dependent talookdars who, under the provisions of that 
section, might otherwise be liable to enhancement. 

Now, the first question is, did the Defendant in this case hold at 
a fixed rent? Proceedings which have been taken from time to 
time between parties who were represented by the parties in the 
present suit, the zemindar on the one side, and the owner of the 
talook on the other, have been put in evidence. The first decision 
to which it is important to refer is that of the 30th of May, 1811. 
That was a suit brought by Rajender Deb Roy the then talookdar, 
against, amongst other Defendants, KishenMohun Banner jee, who 
derived his title to the zemindary through a purchase at a sale in 
execution of a decree of the Supreme Court of Calcutta , in the 
month of Srabun, 1207, and who also claimed turuf Oomcdpore 
under the same purchase. The Plaintiff claimed the talook under 
a gift from hisiather, the former zemindar, dated the 27th By¬ 
sack, 1195, before the date of the sale in execution. The zillah 
Judge, acting upon the bill of sale of the Supreme Court, dis¬ 
missed the Plaintiff s suit. The Plaintiff thereupon appealed to 
the Provincial Court of Calcutta , and filed the deed of gift from 
his father, dated the 27th Bysack, 1195. The case was heard in the 
first instance by the second Judge, who held that, although Kishen 
Mohun Bannerjee purchased the zemindary rights of the former 
zemindar, yet the talookdaree rights of the Appellant could not be 
destroyed, and under those circumstances it was his opinion that 
the decision of the zillah Judge was wrong and should be reversed 
and that the Appellant should pay to the Respondent the rents of 
the talook as he did to the former zemindar at the rates of the 
tahoot of the decennial settlement. The case afterwards came up 
in the Court of the first Judge, who agreed with the second Judge, 
and a decree was accordingly passed as follows “ The first and 
second Judges, having agreed in their judgment that the decision 
of the zillah Court should be reversed, and that talook turuf 
Oomedpore be declared as the right of the Appellant in 
the manner of a Mofussil talook, therefore it was ordered that the 
decision of Mr. James Devienne Thourne , acting Juge of the Civil 

ourt of the above zillah, dated the 21st of March of the year 
1808, be reversed and set aside ; and that the Appellant having 

' e VOL U Ii and m?lmtained in possession of the turuf aforesaid, do 
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pay the rents thereof to the Respondent Kishen Mohun Banner jee, 
in accordance with the amount laid down in the tahoot of the 
decennial settlement, which the Appellant used to pay to the 
former zemindar.” Now the rent is there treated as a fixed rent 
which the Defendant talookdar used to pay to the zemindar. 

I hat decree having been passed in the year 1811, a suit was 
commenced on the 17th of September, 1812, by the then zemin¬ 
dars, Petumber Ghose , and Kishen Mohun Bannerjee , against 
Mohesh Chunder Deb Roy } minor son of Rajender Deb Roy , and 
against Ramender Deb Roy , guardian of the above minor, in the 
Court of Zillah Jessore , for the recovery of Rs. 1443 3a. 12 p. t 
alleged to be due for arrears of rent, upon the following allega¬ 
tion, viz., that having purchased the 3a. 4 g. share of per- 
gunnah Mahomedshahee , &c., the zemindary of Gobind Deb Roy , 
they went on paying year by year the sum of Rs.9268 8a. \g. Ic. 
sicca, the jumma of the above. That on the 30th of May, 1811, 
A.D., by a decision of the Judges of the Provincial Court, the 
talooks aforesaid were decreed as the right of Rajender Deb Roy, 
as his mofussil talook. After the death of the aforesaid, the 


Defendants had possession, and when we called for from them 
the sum aforesaid, being the jumma as per tahoot, which was 
the proper rental, they, out of the Jumma of the decennial settle¬ 
ment, acknowledged only the sum of Rs. 7825. 4 a. 8g. lc. t sicca. 
But as out of the total of jumma claimed after deduction of 
the amount of jumma acknowledged by the Defendants, a sum of 
Rs.1443. 3a. 1 3g. remains due, we therefore institute a miscel¬ 
laneous suit in the zillah Court, for the recovery of the rent 
at the rates of the decennial settlement. This appears from the 
decree of the Sudder Court of the 30th of April 1821. It also 
appears from the said decree, that on the 23rd of December,1813, 
the acting Judge of the zillah Court, on all the grounds stated in 
his decision, and in accordance with the decision of the provincial 
Court, dated the 30th of May, 1811, already referred to,— 

“ Ordered that the said suit be decreed, and that the Defendants 
were to pay to the Plaintiffs year by year the sum of Rs. 9268. 8a. 
as the rents of the said talook.” The Defendants preferred 
an appeal to the Provincial Court, and that Court, in accordance 
with a judgment of an appointed Judge of the Court that the 
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former owner of the zemindary had before the decennial settle¬ 
ment made over the talook at a yearly jumma of Rs.7825. 4a.8g.lc. 
sicca, ordered:—“That the decision of the acting Judge of zillah Jes - 
sof'e, dated the 23rd of December, 1813, be reversed and quashed, 
and that the costs of both Courts be borne by the Respondents.” 

1 he case came before the Sudder Court on special appeal from 
the Provincial Court. In their decree, dated the 30th of April, 
1821, they state that, amongst other documents, “ two papers 
were put in, viz., on the part of the Plaintiffs, a dhol of the 
decennial settlement for the year 1197, shewing the jumma of 
turuf Oomedpoi'e at the sum mentioned in the Plaintiff’s plaint ; 
and, on the part of the Defendants, a hustobood paper of the 
year 1197 B., shewing a decrease of the jumma recorded in the 
Heba, and fixing it, after deduction of improper abwabs, at the 

sum of Rs.7631.” They then proceeded,—“ In the opinion of this 
Court, after examination of those two documents, they are held to 
be unworthy of credit or reliance, because the document filed by the 
Plaintiff being alleged to be a document from the collector’s office, 
does not bear the signature or initials of any government officer, 
and although on the second document there appears to be the 
initials of the collector’s name, yet his name is not even men¬ 
tioned in the said hustabood, and therefore none of those docu¬ 
ments appear sufficient to determine the amount of jumma on the 
tahoots of the settlement of that year. In short, the amount of 
jumma of the disputed talooks, as alleged by both parties, has 
not been proved by them before this Court; and the decision of 
the Provincial Court as to the amount it maintains for those talooks 
by Acting the claim of the Plaintiffs should be confirmed, as the 
parties do not agree as to the amount of jumma of those talooks 
between them ; under those circumstances, for the purpose of 
putting an end to quarrels and disputes between the parties, suits 
have been instituted for a very long time, that is, from the time 
of institution of the old suit and of the new one, about the jumma 
of the disputed talooks in the zillah and in this Court. The 
order of the Court is that the jumma of talook Oomedpore be fixed 

according to pergunnah rates, and in accordance with the rules 

laid down in sect. 8, Reg. V. of 1812.” Not that the jumma 
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shall be enhanced, but that there being a dispute between the 
parties as to what was the amount of the jumma, it shall be fixed 
according to the pergunnah rates, &c. They thought that it ought 
to be paid according to pergunnah rates, because they could not 
ascertain what was the actual amount of the rent; but they did 
not assess the rent, or fix by their decree the amount to be paid 
for arrears; nor did they order the rent to be enhanced. The 
suit was not for the purpose of enhancing the rent, but a miscel¬ 
laneous suit for recovering arrears. This Committee has already 
pointed out in a former case of Gopal Loll, which was cited in 
argument, that there is a great distinction between a suit to en¬ 
hance and a suit to recover arrears. They there saj',—“ Their 
Lordships are of opinion that a suit to enhance is very different 
from a suit to recover arrears of rent at the rate originally fixed, 
and that it is founded entirely upon different principles. To a suit 
for enhancement it will be no bar to plead that all arrears accord¬ 
ing to the original rate have been paid.” 

The zemindar, acting upon that decision of the Sudder Court, 
subsequently brought a suit to enhance the rent. We have not 
the decree of the Court, but we have a reference to it in the 22nd 
volume of the printed decisions of the Sudder Court, of the 11th 
of December, 1860. The Court says,—“ This suit was brought to 
enhance the rents of talook Oomedpore, upon a given measure¬ 
ment and pergunnah rates, on the averment that the said talook 
constituted an under-tenure, comprised in the Plaintiff’s 3a. 4g. 
share of turuf Mahoniedshahee , purchased by him at an auction 
sale, held by order of the Master in Equity of the Supreme 
Court.” It is to be observed that it was purchased, not under a 
sale for arrears of revenue, but in execution of a decree. Then 
they proceed to state what the different contentions were, and 
they finally come to this conclusion:—“As then it is evident that 
Govind Chunder Dutt , who purchased the right of Issarchunder , 
the mortgagee proprietor, is entitled to be regarded as talookdar 
of the entire turuf of Ootnedpore , and as it is nowhere pleaded 
that notice of enhancement has been served upon him, the decree 
in Plaintiff’s favour giving him the authority to assess must be 
subject to Plaintiff’s serving the notice required by the law. The 
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present order, therefore, will, under the peculiar circumstances of 
the case, merely be to the recognition of Plaintiff’s right to assess 
after proper service of notice on the proper parties.” Probably 
they used the word “ assess ” instead of “ enhance,” and intended 
to declare that the Plaintifi had a right to enhance upon service 
of the proper notice. After that decision had been pronounced, 
an application was made to the Court to review their judgment. 
The Court say :—“ Now it is urged through the present petition, 
and it is objected in Court, that if the decree of the year 1821 
confers on the Plaintiff the power to assess, the contention now 
arises, What rates is the Plaintiff entitled to obtain on such re¬ 
assessment of the rental ? It has been urged that in the case 
decided in the Sudder Court in the year 1821, the former owner 
in that case had merely based his right for assessment at an in¬ 
creased rental on the following grounds : That the rent of the 
lands should be of an amount equal to the amount of sudder 
jumma of the zemindaries, that is, that it should be Rs.9400, and 
the talookdar had pleaded in preference thereto that he could 
remain in possession on the mokurraree (fixed) rental of Rs.7400 ; 
consequently, in the above suit the only point at issue was whether 
the owner of the property could enhance the rent to Rs.9400, or 
whether the talookdar was entitled to remain in possession on the 
jumma of Rs.7400.” Then they say :—“ Mr. Peterson now asks 
that an enhancement be decreed in our decision, in accordance 
with the increase granted in the old suit. Our Judgment is, that 
as the Court had merely decided that the Plaintiff could enhance 
after service of the necessary notices on the tenants, and therefore 
the present contention as to the amount of enhancement which 
will have to be fixed in accordance with other rates as above-men¬ 
tioned, belong to another subject. And after service of the notices 
above-mentioned upon the tenant, it will then be time to decide 
that question.” Therefore the Court, proceeding on the decree of 
1821, declared that the Plaintiff was entitled to enhance, but 
refused to decide to what extent the enhancement could be made, 
and left that question, involving the construction of the decree of 

1821, open for decision after notice of enhancement should have 
been served. 
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Now, it does not appear that either after the decree of the 30th 
^875 of April, 1821, or after that of the 11th of December, 1860, the 
Hurro- Defendant, or those under whom he claims, ever paid a higher 
nath rent than sicca rupees 7825 odd, or 8346 odd, the corresponding 

Gobind am ° Unt ’ n Company ’ s ru Pees, or that the Plaintiffs or the zemin- 
Chunder dars llnder w hom they claim ever obtained a decree for arrears 
Durr. assessed at a higher rate ; on the contrary, it appears that after 

the decree of 1821 and before that of December, 1860, viz., on the 
22nd of March, 1827, a farmer of the zemindary sued for and ob¬ 
tained a decree against the talookdar for arrears of rent at the rate 
of sicca rupees 7825 odd, the jumma which he stated was acknow¬ 
ledged by the talookdar. In his plaint in that suit he says the 
talook was the talook of Rajetider Deb Roy ; that after his death 
Mohesh Chunder Roy } having come into possession by right of in¬ 
heritance without any settlement as to the jumma, used to pay me 

the sum of Rs.7825 4<7 8 J/>. as the yearly rental acknowledged 
by him. 


On the 19th of August, 1847, a similar decree for arrears was 
obtained, the jumma of the talook being stated to be 8346 odd, 
Company’s rupees. 

On the 31st of March, 1848, there was a similar decree for 
arrears recovered by the zemindar, who, in his plaint, stated that 
the talook was recorded in the name of the Defendants, liable to 
increase or decrease, at the rent of 8346 odd, Company's rupees. 

Numerous other decrees were obtained by the zemindars against 
the talookdars for arrears of rent between 1826 and 1860, either 
at the rate of 7825 odd, sicca rupees, or at the corresponding rate 
of 8346 odd, Company’s rupees. 


It appears, therefore, to their Lordships that there was ample 
evidence, independently of any presumption arising under Act X. 
of 1859, sect. 16, to prove that the talook was held at a fixed rent, 
and that such rent had not been changed from the time of the 
permanent settlement. The rent was not changed by the decree 
of 1821, for, whether right or wrong, it at most amounted to a 
declaratory decree that the jumma should be fixed at pergunnah 
rates; or, according to the construction put upon it by the decree 
of 1860, that the Plaintifl was entitled to enhance, The rent 
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never was assessed at pergunnah rates, and never was enhanced. 
Besides, there is the statement in the judgment of the H igh Court 
that the rent had admittedly never varied. 

We have been referred to the case of Nuffer Chunder Paul 
Chow dry and Another v. Poulsou (l), decided by this Committee 
on the 24th of January, 1873. It appears to their Lordships that 
that is quite a different case from the present. That \\*as the case 
of a mokurruree tenure, and it was proved that it was created as 
late as 1824. Their Lordships say :—** It should be stated that 
this suit was decided before Act X., to which reference has been 
made, came into operation. The state of the law then was that 
he could defend himself by shewing an ancient tenure going back 
twelve years before the decennial settlement ; but he made no case 
of the kind. He made a case of mokurruree tenure established by 
pottahs in 1824.” The fact that those pottahs were created in 
1824, long since the time of the permanent settlement, rebutted 
the presumption that the tenure had been held from the time of 
the permanent settlement. 

Our attention has been called by the learned counsel for the 
Appellant to the following paragraph in the judgment in that 
case “ In their Lordships’ opinion the Defendant did establish 
that the rent at which the talook was held had not been changed 
for a period of twenty years before the commencement of this suit, 

and that he thereby cast upon the Plaintifi the burden of shewing 

the contrary’ (in the words of the Act) or that the rent had been 
fixed at some later period ; and their Lordships are of opinion that 
the Plaintifi has succeeded in proving that which was cast upon 
h>m to prove.” But that opinion merely goes to the effect that 
Proof that the pottahs were created subsequently to the permanent 
settlement rebutted the presumption created by the 16th section 
of Act X. of 1859, that the tenure had been held at a uniform 
rent from the time of the permanent settlement. 

It should be remarked that a rent may be a fixed rent though 
■able under certain conditions to be enhanced. That position is 
< ful 'y borne out by sect. 15, Act X. of 1859. The section does not 
m rely Say that the tenures therein described shall not be liable 

(0 12 Beng. I. R. „ . s. C. 19 Suth. W. R. 175 
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to enhancement “ if held at a fixed rent, ” but “ if held at a fixed 
rent which has not been changed from the time of the permanent 
settlement. If the mere fact of holding at a fixed rent was a bar 
to enhancement, the section would have been unnecessary. The 
term fixed rent in that section cannot mean a rent so perma¬ 
nently fixed that it cannot be enhanced under any circumstances. 

It is unnecessary to determine what would have been the effect 
of the decrees of 1821 and I860, so long as they were unreversed, 
if Act X. of 1859 had not been passed. Their Lordships concur 
entirely with the High Court that the effect of those decrees did 
not put the Plaintiffs in a better position than other landlords who, 
previously to the passing of Act X., had a good right to enhance, 
but whose right, if not exercised from the time of the permanent 
settlement, was taken away by the 15th section of that Act. 


I'pon the whole, their Lordships are of opinion that the High 
Court came to a correct conclusion in holding that the rent was 
not liable to enhancement, and they will humbly recommend 

Her Majesty that the decree of the High Court be affirmed, and 
the appeal dismissed with costs. 

There is another appeal which was consolidated with this. The 
recommendation to Her Majesty will be the same in both cases. 
The Appellants will pay the costs of both appeals. 


Agent for the Appellants : Mr. T. L. Wilson. 

Agents for the Respondent: Messrs. Henderson & Co. 
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GAJADHUR PERSHAD .Plaintiff; 

AND 

THE TWO WIDOWS OF EMAM ALI BEG J 

and Others .j Defendants. 

ON appeal from the court of the judicial commissioner 

ATOUDH. 

Practice-Preliminary Objections—Special Leave to Appeal. 

The leave to appeal granted by the Court in India being under the cir. 
cumstances of the case clearly ultra vires ; an objection by the Respondent- 
made before the argument on the merits had commenced, that the appeal 

was without authority, was allowed to prevail, and the appeal was dismissed, 
but without costs. 

The right practice is to take objections of this kind at the earliest 
moment. It is however competent to their Lordships to hear it at any 
stage of the appeal, and also to grant in fitting cases special leave to appeal, 
nuncprot unc , directing that the petition to appeal should go to Her Majesty,' 
with the report upon the appeal itself. Such application refused in the 
present case, on the ground that the rights of the Appellant might be ascer¬ 
tained and enforced more satisfactorily in some other proceedings than 

by their Lordships under the irregular appeal sent up by the Court in 
India . 

Appeal from a judgment passed in special appeal by the 
Officiating Judicial Commissioner of Oudh (June 28, 1870), re¬ 
versing an order of the Officiating Commissioner of Lucknow, 
iated June 6, 1870. These orders were passed on an application 
for execution of a decree in a suit brought .by the Appellant 
against Ernam Ali Beg deceased. 

Mr. Leith Q.C., and Mr.y. Arathoon, for the Appellant. 

Mr. Doyne , for the Respondents. 


J. C. * 

1875 

March 18. 


I he judgment of their Lordships was delivered by 

Sir Montague E. Smith 

This case comes before their Lordships under circumstances of 
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great irregularity in the proceedings. The leave to appeal granted 
1873 b y the judicial commissioner, Mr .Currie, is clearly ultra vires, 
Gajadhur and therefore the appeal is now before them without any proper 
PERSHAD authority. Mr. Doyne has taken the objection that the Appellant is 

wTdo E w T s W of m that P ° Siti0n - He Was met b y a count er objection on the part 
Emam Ali Leith that the Respondents could not now be heard to 

beg. object, inasmuch as they had not done so at an earlier period when 

they first became aware that the irregular petition of appeal had 
been lodged. Their Lordships think that the right practice is to 
take objections of this kind at the earliest moment, for the obvious 
reason that the great expense of preparing for the hearing is 
thereby saved, which is uselessly incurred if, when the objection is 
ultimately taken, their Lordships feel obliged to yield to it. But 
although their Lordships think that the objection should be taken 
at an early period, it is clearly competent to them to hear it at 
any stage of the appeal ; and it has not been unusual to entertain 
it when the appeal is called on, and before the argument upon the 
merits has been commenced. Mr. Doyne has taken it at that 
time, and their Lordships think his objection ought to prevail. 
Mr. Leith then suggested that he desired to apply to this board 
for special leave to appeal ; and no doubt there have been cases 
where, upon the appeal being called on and the objection discussed, 
their Lordships have given special leave to appeal, nunc pro 
tunc , directing that the petition to appeal should go to Her 
Majesty with the report upon the appeal itself. An Appellant, 
however, cannot be in a better position with regard to the applic¬ 
ation than that in which he would have stood if he had made it 
at an earlier period; and their Lordships have had to consider 
whether or no this is a case in which they ought to grant special 
leave to appeal; and they have come very clearly to the conclu¬ 
sion that it is not. 


It seems that the Plaintiff is mortgagee, and the original Defen¬ 
dant, Emam Ali Beg , was mortgagor. Emam Ali Beg is dead ; his 
two widows are on the record, and there is a third party now on 
the record as an incervenor, the Rajah of Bhitiga , the Respond¬ 
ent, who became a purchaser of the estate from Emam Ali Beg t 

or of some interest in it. The original suit was for foreclosure of 

* m m 

the mortgage,in which various questions as to the right to tack and 
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other matters arose; and it seems that before a decree 
of foreclosure was finally obtained, a compromise was entered 
into between the Plaintiff and Emam Ali Beg. The compromise 
contained the following terms “ That the Plaintiff is to get 
Rs. 10,000, the balance remaining after remission of a certain sum 
on account of interest recently accruing out of the aggregate 
amount of the principal, costs, and interest accruing up to the 
month of November, 1868. That from the 1st of December, 1868, 
the Defendant is to be liable for interest at the rate of Rs.l. 8a. per 
cent, per mensem. That the Defendant’s rights and interests in the 
village are to remain as before hypothecated to Plaintiff, mort¬ 
gagee. lhat Defendant is to put the Plaintiff in possession of the 
estate, and to have the mutation of names effected in the Col¬ 
lector’s Register of Proprietors, before Bysakh 1276 F. Plaintiff 
is to appropriate the proceeds towards payment of the interest 
due. Defendant is to pay to Plaintiff the whole amount in cash 
due to him within two years from this day, in the case of the 

mutation of names having been effected in favour of and posses¬ 
sion given to Plaintiff.” 

It seems that the Defendant did pay into Court a sum of about 
Rs. 10,700, the Rs.700 being for interest, in pursuance of this com¬ 
promise, and that the Plaintiff refused to accept it or to take it 
out of Court, upon the ground that by the terms of this compro¬ 
mise he was entitled to have the possession of the estate for two 
years, and a mutation of names, and afterwards to get this money. 
He petitioned the Court to give effect to this contention ; but the 
deputy commissioner rejected the application, and stated that the 
Petitioner refused the money at his own risk, and would 
receive no interest from the time it had been paid into 
Court. This rejection was confirmed on appeal. The money 
havmg been thus refused, it appears that an order (dated 
26th April, 1869) was made by the deputy commissioner 
or the repayment of the deposit of Emam Ali Beg. That 
was an irregular proceeding. The money ought not to have 
been paid out without notice. However, that was done. There¬ 
upon began a set of proceedings on the part of the Plaintiff, 
e mortgagee, to have the compromise carried into effect, 
hich has led to the present appeal. It seems that the Plain- 


J.c. 
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J. c. tifi contended that he was entitled to have a decree of foreclo- 
1875 sure in consequence of the withdrawal of the money. It is 

Gajadhuk su ® c ' ent to say that the deputy commissioner held that he was 
Pershad entitled to the money, but not to a decree of foreclosure. 

The Two The officiating commissioner, reversed that decision, and held 

Kmam W au F that he WaS entitled t0 loreclose. The case then came before 
Beg. Mr. Capper ■, the judicial commissioner, and, on the 28th of 

June, 1870, he made a decree reversing the decree of the 
officiating commissioner, setting up that of the deputy commis¬ 
sioner, and holding that the Plaintiff could not have that relief. 
In the course of his judgment Mr. Capper says:—“it is not 
denied that this was a full payment of the sum due under the 

compromise, and, consequently, on that date all the conditions 

and stipulations of the mortgage contract, and all rights accruing 
under it to the mortgagees, actually ceased and were at 
an end.” He also says the Rajah, the intervenor, " has agreed in 
Court to repay the Rs.10725 withdrawn, and it is asserted that 
this amount is actually in deposit in the treasury of the deputy 
commissioner.” It appears Mr. Capper was not rightly informed, 
and that this money had not been so deposited, although it had 
been agreed that it should be. It is against this order that their 

Lordships are now for the first time, in March, 1875, asked to 
grant special leave to appeal. 


Several subsequent proceedings have taken place, iThere was a 
petition for review, heard by Mr. Capper himself, who rejected it; 
and then the Plaintiff filed proceedings which it is difficult to 
characterize. There is a claim or petition to revive the decree of 
foreclosure, which had been reversed on appeal, another petition 
to review Mr. Capper's decision, and to revive the decree of the 
5th of January, 1869, upon the ground that this money having 
been taken out after it was deposited the Plaintiff ought to be 
restored to the former state of things. But matters had greatly 
changed._The Rajah of Bhinga had come in as purchaser, and his 

rights as purchaser have never been tried. There are, it appears, 
conflicting contentions on the part of the Rajah and the repre¬ 
sentatives of Emarn AU Beg which have not been determined. 

These petitions came on before Mr. Ouseley, the then officiating 
commissioner, and he, it appears, felt some difficulty in dealing 
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with them. He says in his judgment :—“It seems to me that at 
this stage of the proceedings the only thing that can be done is to 
call on the Rajah of Bhitiga to shew cause why he should not pay 
the money which he agreed in Court to pay.” The counsel for 
the Rajah apparently objected to that on the ground that the case 
was not heard in review of judgment, and that the Court could 
not call on his client to shew cause why he should not pay the 
money. It does not appear what was done before Mr. Ouseley 
upon that objection. 

Then the case comes before Mr. Currie, who, apparently feeling 
the same difficulty, declined to admit a review of the order. He 
says this : “As Mr. Capper has already declined to admit a review 
of this order, and as the entire facts of the case as above detailed 
were before him at the time he passed his order, [ do not feel 
justified in admitting his order to review; but taking the entire 
circumstances into consideration, and being of opinion that the 
Plaintiff was justified in urging his claim to possession under the 
deed of compromise, and that the Defendant fraudulently with¬ 
drew the money out of deposit before that point was determined, 

I am of opinion that the case is one which may properly be appeal¬ 
ed to Her Majesty’s Privy Council.” 

The judicial commissioner, therefore, feeing unable to give any 

relief himself, without any application apparently on the part of 

the Plaintiff, grants leave to him to appeal to Her Majesty in 

Council, which, as already observed, it was beyond his power to 
do. 


Under these circumstances, their Lordships think it would t 
wrong exercise of their judicial discretion to grant the spe, 
leave now applied for. There are only two grounds on which 
suggested that the appeal ought to be heard. The first is, t 
Emam Ali Beg did not pay the proper amount into Court un 
the comprom.se. It seems to have been suggested in the cou 
of the proceedings that a small sum of Rs.7 had not been paid 
a ever may be the case in a proceeding where the part' 

L 1 ,h * ■**. it it ob.iom U 

Lordsh.ps would not give special leave to appeal upon any qu 

Vo L ! ii, 1 nnd ' ThS ° ther and subs tantial ground upon wh 
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a one leave could he granted, if at all, is that there is a large sum 
^ of money, to which the Plaintiff is clearly entitled, withdrawn 

r p A FRSH?n R I tHe C ' rCUmStances aIreacJ y a >luded to. How that sum is to 
“ A “ be reC0Vered ' and " hat are the rights of the Plaintiff, arising from 

WidoJsot T : ,thdraWaI ’ anC ' againSt Whom - if is not for their Lordships, in 
Emam Au dealing simply with the preliminary question of leave to appeal, 

Beg. to determine. It is enough to say that they think those rights’ 

may be ascertained more satisfactorily in some other proceedings 

than by this tribunal under the irregular appeal which has been 
sent up. 


Their decision dismissing the appeal being upon the ground 

that the appeal is not properly before them will not, of course, 
prejudice any rights the Plaintiff may have either against the’ 
representatives of Emam Ali Beg or the Rajah of Bhinga. 

Under these circumstances, their Lordships will humbly advise 
Her Majesty to dismiss the appeal. But this being upon a pre¬ 
liminary objection, only taken when the appeal was called on to 

be heard upon the merits, their Lordships think that there should 
be no order as to costs. 


Solicitor for the Appellant: Mr. T. L. Wilson. 
Solicitor for the Respondent: Mr. H. Earle. 


J. C. » 

■875 

April 21 : 

May 13. 

Registration Act, XX, af 1866 —Defect in Procedure—Absence of Vendors — 

Registration may be completed at any Time . 

A deed of sale executed on the 10th of July, 1868, was presented by the 
purchaser for registration on the 22nd of October, 1868, accepted, and on the 
loth of November, 1868, in fact registered, the registering officer irregularly 


SAH MUKHUN LALL PANDAY. Defendant ; 

AND 

SAH KOONDUN LALL and Another . . . Plaintiffs. 

on appeal from the high court of judicature, north¬ 
west PROVINCES OF BENGAL. 


* Present :— Sir James W. Colvile, Sir Barnes Peacock, Sir 
Montague E. Smith, and Sir Robert P. Collier, 
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satisfying himself, in the absence of the vendors, of the due execution of 
the deed by them. After certain proceedings, in which the deed was held 
by the District and High Courts to be an unregistered deed, and in which 
the High Court directed its due registration, the deed was again registered 
on the 16th and 25th of May and the 5th of June, 1871 :— 

Held , that this latter registration, although the High Court had no juris, 
diction to order it, was in time and valid. No time is fixed by the statute 
within which the registration of a deed presented and accepted for regis¬ 
tration within four months from its execution must be completed. 

Semble > with regard to the former registration, although a registrar acts in 
contravention of sect. 36 of the Registration Act of 1866, if he registers a 
deed of sale without the vendors having appeared before him, it does not 
follow that the registration is thereby rendered null and void. 

APPEAL from a judgment of the Division Bench of the High 
Court of the North-West Provinces of Bengal (April 8 , 1873), 
reversing a decree of the subordinate Judge of Cawnpore (July 5, 
1872), and decreeing to the Respondents the relief sought by 
them without costs. 

The facts of the case and the nature and objects of the litigation 
sufficiently appear in the judgment of their Lordships. 

Mr. Doyne, for the Appellant. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 

Sir Barnes Peacock :— 

The Respondents in this appeal were Plaintiffs in the suit. 

They sued to set aside the auction sale of one-half of mouzah 

Naila, which the Defendant, the now Appellant, on the 20th of 

March, I 87 I, caused to be sold in execution of a decree which he 

had obtained on the 24th of August, 1868, against Gungha Singh 

and others, and which half of the mouzah he himself purchased 
at that sale for Rs.11,025. 

The claim was founded upon a deed of sale executed by the 
said Gungha Singh and others, by which they conveyed the pro¬ 
perty in dispute to the Plaintiffs. It was at one time contended 
t at the property was under attachment at the time of the exe¬ 
cution of the deed of sale ; that the deed was not proved to have 
been executed on the 10th of July, 1868, the day of its date, and 
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that it was collusive. But those objections have been abandoned, 
and it must now be taken that the deed was executed bona fide 
and for a valuable consideration on (he said 10th of July, 1868, 
before the property was under attachment. 

The principal question to be determined is whether the Plain¬ 
tiffs are entitled to avail themselves of the deed. It was con¬ 
tended on the part of the present Defendant that the deed was 
not admissible in evidence, and that it could not be acted upon or 
held to have conveyed to the Plaintiffs the property comprised 
therein ; and the ground upon which he relied was that the deed 
had not been registered in accordance with the provisions of 
Act XX. of 1866. It is not disputed that the deed was presented 
for registration to the proper officer in due time, viz., on the 22nd 
of October, 1868, within the period of four months from the date 
of its execution ; but the vendors did not appear before him. 
They were consequently summoned under the provisions of 
sect. 37, but did not appear on the day fixed for their attendance, 
whereupon the Registering officer having satisfied himself by the 
deposition of witnesses and otherwise, that the deed had been 
executed by the vendors, registered it. 


After the execution of the deed, viz., on the 12th of November, 
1868, the property was attached in execution by the present De¬ 
fendant, under his decree against the vendors, whereupon the 
present Plaintiffs intervened and objected, under sect. 246 of the 
Code of Civil Procedure (Act VIII. of 1859), that the property 
had, before attachment, been conveyed to them by the deed of 
the 10th of July. It was at that time admitted by all parties, 
including the present Defendant, that the Plaintiffs were in pos¬ 
session of the property, and that the deed of sale had been 
registered ; and under those circumstances the property was, on 
the 15th of December, 1868, ordered by the Subordinate Judge 

to be released. 

Subsequently a suit was brought by the Appellant, the present 
Defendant, against the Respondents, the present Plaintiffs, to set 
aside the deed of sale as collusive, and as having been executed 
whilst the mouzah was under attachment and been illegally regis- 
tered. The subordinate Judge on the 29th of May, 1869, held 
that the mouzah was not under attachment at the time of the 
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execution of the deed, but that inasmuch as the deed had been 
registered in the absence of the vendors it must be considered as 
an unregistered document and was not admissible in evidence, and 
consequently that it could not take effect in opposition to the 
rights of the decree-holder so as to preclude him from selling the 
property in execution of the decree. The case was appealed to 
the High Court, who on the 10th of November, 1869, affirmed 
the decree. They said :— 

“The law directs (sect. 36) that no document shall be registered 
under the Act unless the persons executing such document, or 
their representatives, assigns, or duly authorized agents, appear 
before the registering officer. The registrar was not authorized* 
therefore, to register this deed in the absence of the vendors and 
of their agents, merely because he was satisfied that there had 
been a sale pursuant to a previous agreement for purchase, and 
further, a power given to the vendors’ agents authorizing them to 
procure registration. The 40th section of the Act contains powers 
for compelling the attendance before the registrar of persons 
whose presence is necessary for the due registration of deeds, but 
there is no provision enabling registering officers to proceed of 
their own authority to register in the absence of such persons. 

“ We are of opinion that the opinion of the subordinate Judge 
is correct. It has been argued that the deed, having been, in fact, 
registered, is entitled to the privileges of a registered deed, not¬ 
withstanding any error on the part of the registrar ; but it is 
clear (sect. 49) that unless a deed has been registered in accordance 
with the provisions of this Act, it must be regarded as unregis¬ 
tered, notwithstanding that it may, in fact, have been improperly 
admitted to registration.” 

On the 29th of August, 1870, the Plaintifls again applied to the 
registering officer to have their deed registered, but the applica¬ 
tion was refused by the registrar (September 20). His grounds for 
refusal were thus stated 

‘This deed has been declared to have been illegally registered, 
and was to be treated as not having been registered. Application 

is now made for registration, but is refused as being presented 
beyond the proper period.” 
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The refusal to register was not indorsed on the deed. 

On appeal to the Registrar-General he refused (October 17) to 
order the deed to be registered, upon th* ground that it must be 
deemed to have been duly registered on the 10th of November, 
1868; whereupon the Plaintiffs petitioned the High Court, who on 
the 24th of February, 1871, held that the Plaintiffs were entitled 
to have the deed registered, and directed its registration in the 
proper manner after the usual inquiries. They said .— 


' The deed was duly presented for registration within four 
months from the date of execution, but it was not then duly regis¬ 
tered in accordance with the provisions of the Act, as we have 
already determined. Having considered the reasons given by the 
registrar and the Registrar-General for subsequently refusing 
registration, we think them insufficient. The deed is entitled to 
registration, no legal impediment appearing, and we direct its 
registration in the proper manner, after the usual inquiries." 


On the 18th of March, 1871, the Plaintiffs petitioned the Judge 
of Cawitpore, stating that the sale of the property under the De¬ 
fendant’s execution had been fixed for the 20th of that month, 
and relying upon the order of the High Court prayed that the 
sale of the property under the execution might be postponed; 
but the application was refused upon the ground that the deed 
had not then been registered. The sale accordingly tookplaceon 
the 20th of March, 1871, when the property now in question was 
purchased by the Defendant for Rs.11,015, of which Rs. 10,081 
were retained in satisfaction of decrees which he had obtained 
against the vendors and their representatives, including the decree 
of the 24th of August, 1868, and the remainder was paid by him 
in cash. 


On the 20th of April, 1871, more than thirty days after the 
order of the High Court, the Plaintiffs petitioned the registrar 
that the vendors and the heirs of the deceased vendors might be 
summoned, and the deed registered according to the requirements 
of the law. Thereupon compulsory process was issued, and the 
deed was registered on the 16th and 25th of May, and the 5th of 
June, 1871. 

On the 20th of April, 18 72, the present suit was commenced. 
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The rase was heard by the subordinate Judge, who held that the 
deed had then been legally registered, but that the sale to the 
Plaintiffs was collusive, and that the claim to set aside the auction 
sale could not be maintained, inasmuch as in the former suit 
between the same parties it had been held that the Defendant, 
the present Appellant, was entitled as against the Plaintiffs, the 
present Respondents, to bring the property to sale under the exe¬ 
cution ; and he dismissed the Plaintiffs’suit. 

Upon appeal the High Court held that the deed was not col¬ 
lusive; that it was executed bona fide for a valuable consideration, 
that it had then been registered, and that the rights created by it 
must be held to have come into existence at the time the deed 
would have commenced to operate had no registration been re¬ 
quired ; and they reversed the decree of the subordinate Judge, 
and decreed the claim of the Plaintiffs for the establishment of 
their rights. They also held that the present suit was not barred 
by the decision in the former suit, as the point therein decided 
was not whether the Respondents would have ben entitled to resist 
the sale in execution if their deed had been duly registered, but 
whether or not the deed had at that time been duly registered. 

The only questions now to be determined are 

1. Whether the subsequent registration of the deed was valid 
and effectual to render the deed admissible in evidence and ope¬ 
rative ; and 

2. Whether the suit is barred by limitation under sect. 246, 
Act VIII. of 1859, in consequence of its not having been commen¬ 
ced within one year from the date of the order of the Subordinate 
Judge of the 18th of March, 1871, refusing to postpone the sale. 

There can be no doubt that the registering officer acted in con¬ 
travention of sect. 36 in registering the deed without the vendors 
having appeared before him ; but it is not necessary for their 
Lordships to determine whether the registration was a nullity, or 
whether the error was one of which a stranger to the deed could 
take advantage. It may, however, be observed that there are no 
words in sect. 36 declaring that the registration of a deed shall be 
null and void if made without the appearance of the persons who 
executed it; and it is very doubtful whether the words of that 
section are not merely directory to the registering officer'for the 


215 

J. C. 

1875 


Sah 

MUKHUN 

Lall 

Panday 

v. 

Sah 

Koondun 

Lall. 


216 


[L. R. 


INDIAN APPEALS. 

J c 

benefit of the parties to the deed, and whether his acting without 
d*7S the appearance of the parties, and upon evidence, instead of the 

Mukhun admiSSi ° n ° f the parties of the execution of the deed, was more than 
Lall a defect ln procedure within the meaning of sect. 88. Again, it is 
Panday not dear that the words “unless it shall have been registered in, 
Sah accordance with the provisions of this Act ” in sect. 49, are not, 

Lall UN es P ec,all y as regards strangers to the deed, confined to the pro- 

cedure on admitting to registration ” without reference to any 
matters of procedure prior to registration, or to the provisions 
of sects. 19, 21, or 36 of the Act, or other provisions of a similar 
nature. In considering the effect to be given to sect. 49, that 
section must be read in conjunction with sect. 88, and with the 
words of the heading of pari 10, “ Of the Effects of Registration 
and Non-Registration. Now, considering that the registration of 
all conveyances of immoveable property of the value of Rs. 100 
or upwards is by the Act rendered compulsory, and that proper 
legal advice is not generally accessible to persons taking con¬ 
veyances of land of small value, it is scarcely reasonable to suppose 
that it was the intention of the Legislature that every registration 
of a deed should be null and void by reason of a non-compliance 
with the provisions of sects. 19, 21, or 36, or other similar pro¬ 
visions. It is rather to be inferred that the Legislature intended 
that such errors or defects should be classed under the general 
words “ defect in procedure” in sect. 88 of the Act, so that inno¬ 
cent and ignorant person should not be deprived of their property 
through any error or inadvertence of a public officer, on whom 
they would naturally place reliance. If the registering officer 
refuses to register, the mistake may be rectified upon appeal under 
sect. 83, or upon petition under sect. 84, as the case may be ; but 
if he registers where he ought not to register, innocent persons 
may be misled, and may not discover, until it is too late to rectify 
it, the error by which, if the registration is in consequency of it to 
be treated as a nullity, they may be deprived of their just rights. 

It is unnecessary, however, to express any opinion upon this point, 
as it has been decided between these parties that, notwithstanding 
the first registration, the deed must be considered as unregistered. 
Neither of the parties appealed from the decision, and therefore 
whether right or wrong in point of law they are both bound by it 
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in this suit, and it must be assumed as against them in this appeal 

that the first registration was a nullity. 

The Plaintiffs do not rely upon the registration of the 10th of 
November, 1868, but on the Registration of the 16th and 25th of 
May, and the 5th of June, 1871. 

The Defendant contends that those acts of registration were 
inoperative. 

“ L Because in ordering the subsequent registration the High 
Court acted without jurisdiction,and their order and all proceedings 
had thereunder are nullities, and the Respondents alleged deed is 
inadmissible in evidence. 

“2. Because, irrespective of the question of jurisdiction, the 
High Court, in so ordering registration after the lapse of more 
than eight months from the alleged date of the deed, impugned 
the express provisions of the Registration Act ; and their order is 
not binding upon this Appellant, who was not a party before the 
High Court at that time. 

“3. Because, assuming that the High Court had jurisdiction and 
that their order was in accordance with the provisions of the Regis¬ 
tration Act , the Respondent did not present his alleged deed 
within thirty days after the making of the said order.” 

As to the first of those reasons, their Lordships are of opinion 
that the High Court in ordering the registration of the deed acted 
without jurisdiction under sect. 84. That section authorizes a 
petition to the “District Court,” which is defined to mean the 
“Principal Court of original jurisdiction in a district, and includes 
the High Court in its ordinary civil jurisdiction.” The High 
Court of the North-West Provinces, however, has no ordinary civil 
jurisdiction, either in Cawnpore , or in any other district. 

It was not, however, necessary to have an order from the Dis¬ 
trict or other Court to authorize the re-Registration. The deed 
had been presented for registration within the period required by 
sect. 22, it had been accepted for registration, and it had been 
registered in fact* The vendors having neglected to appear before 
the registering officer on the 10th of November, 1868, that officer 
might have proceeded, under sect. 40, to compel their attendance; 
but in instead of doing that, he, by mistake, registered the deed, 
after satisfying himself that it had been executed. When it was 


J. C. 

1875 

Sah 

MUKHUN 

Lall 

Panday 

v. 

Sah 

Koondun 
La l l. 


218 



i»75 

Sah 

Mukhun 

Lall 

Pandav 

V. 

Sah 

Koondun 

Lall. 


INDIAN APPEALS. [L. R 

declared by a competent Court that the registration was invalid, 
the registering officer might still have proceeded to compel the ap¬ 
pearance of the vendors, and upon their appearance and admission 
o the execution of the deed to register it. Though the Statute 
a - es it imperative to present an instrument for registration 
within four months from the date of its execution, no time is fixed 

within which a deed presented and accepted for registration must 

e registered ; and, indeed, from the nature of the requirements 

of the Act, the period within which the registration must be com- 
pleted could not have been fixed. 


It does not appear to their Lordships that the orders of the 
Registrar-General and of the registrar of the 17th of October and 
the 20th of September, 1870, respectively, imposed upon the Plain¬ 
tiffs the necessity of petitioning the District Court, under sect. 84, 
to order the registration of the deed, or precluded the registering 
officer from voluntarily registering it, after the appearance of the 


vendors and their admission of its execution. Those orders, made 
while there was a de facto registration in existence, do not appear 
to amount to a refusal to register or to order registration within 
the meaning of the 82nd section. The latter of those orders 


assumes that there was a registration. Indeed, it was not even 
stated as one of the reasons for this appeal that the registrations 
made on the 16th and 20th of May, and the 5th of June, 1871, were 
invalid because they were made after those orders. If the regis¬ 
tering officer was influenced by the order of the High Court to 
do that which he might have done without it, the fact that the 
High Court acted without jurisdiction did not invalidate the rigis- 
tration. 


The High Court having acted without jurisdiction, the second 
and third objections to the registration fall to the ground. 

As to the objection on the ground of limitation, their Lordships 
are of opinion that the refusal of the Subordinate Judge of the 
18th of March, 1871, to postpone the sale under the execution was 
not an order under sect. 246, but was a mere refusal to order a 
postponement of the sale under sect. 247. 

Their Lordships will humbly advise Her Majesty to affirm the 
judgment of the High Court and to dismiss this appeal. 


A^ent for the Appellant : Mr. T . L. Wilson . 
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SADASIVA PJLLAI .Plaintiff ; J. c.* 

AND 1875 

RAMALINGA PILLAI . ..Defendant. June i, 2,22. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Execution of Decree for Mesne Profit—Sect, n of Act XX//!. of Sub¬ 

sequent Mesne Profits — Interest. 

The Appellant, having obtained a decree for land with mesne profits 
thereof up to the date of suit, petitioned in execution proceedings for sub¬ 
sequent mesne profits with interest thereon, and for interest on the amount 
already decreed, It appeared that, as regards the subsequent mesne profits, 
the defendant (pending his appeal; had executed certain security bonds to 

the Court in which he had undertaken to account in respect thereof in the 
suit :— 

Held , that such obligation made the accounting in respect thereof “ a 

question relating to the execution of the decree” within the meaning of the 

latter clause of sect, n of Act XXIII. of 1861 and in any case estopped the 

defendant from saying that the said mesne profits were not payable under 
the decree. 

Pisani v. Attorney-General of Gibraltar (i ) approved. 

Held, as regards the cliam for interest, that the Appellant could not 
recover in this suit. Sect, u having been construed by a general consensus 
of the Indian Courts to mean that where a decree is silent either as to 
mesne profits or as to interest, the same can only be recovered in a separate 
suit, their Lordships accepted that construction as settled law, whatever 
their own view might have been had the question been res integra. 

J.HE circumstances of this case are fully detailed in the judgment 
of their Lordships. The Appellant who, as therein mentioned, 
had originally obtained, in 1859, a decree from the Civil Court at 
Cuddalore for a moiety of the land the subject of his suit* together 
with an ascertained sum as his share of the mesne profits thereof 
for the current year 1858 (which was all that he claimed in respect 
of mesne profits in his plaint), presented on the 8th of December, 
1859, to the said Court, a petition followed by other proceedings 

'Present :—SlR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith ahd Sir Robert p. Collier. . 


Ci) Law Rep. 5 P. C. 16; 
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in which the Appellant claimed a further fixed sum as the then 
ascertained mesne profits of his share for the year 1859, and a 
further sum for the mesne profits not then ascertained for 
the year 1860. On the 31st of January, 1860, the Defendant 
Chidatnbara Pillai filed the following instrument in Court 
“ Translation. 

“ No. 7. 


“ Miscellaneous Petition No. 3 of 1860. 

“In Civil Mis. Regular Appeal No. 182 of 1872. 

“To the Civil Court of Cuddalore. 

Security Bond executed by Chinnapannai Chidmbara Pillai , 
residing at the kasbah (chief village) of Mannargudi, 1st 
Defendant in original suit (No. 1 of 1858). 


“ Pursuant to the order passed by the Court upon a petition 
presented by the Plaintiff Sadasiva Pillai , praying that security 
may be taken from me for the nett produce, assessment, and costs 
as per the decree by this Court, mesne profits, assessment, and 
costs for the subsequent years, and property, in all for Rs.28,063 
la . 11 /)., by reason of my having preferred an appeal to the 
Sudder Court, dissatisfied with the said decree. I myself stand 
as security for Rs.4395 6a. Ip. mesne profits mentioned in the 
decree, Rs.4395 6a. Ip ., mesne profits for Fusli 1268 subsequent 
to the decree, Rs.4395 6a. Ip. the probable amount fixed for the 
mesne profits for Fusli 1269, Rs.3099 3a. 9 p. Government assess¬ 
ment for the current year, Rs.1938 7 a. 10 p. costs of suit, with in¬ 
terest, Rs.5025 1 a the estimated value of the house, garden, etc., 
in all, Rs.23,249 la.5p.\ and for the amount of costs and for 
the interest accruing subsequent to the date of the petition, 
and give a security lien on my lands herebelow mentioned. 
Should this Court’s decree be upheld in the appeal, I agree 
to pay up the other amounts (the assessment that this Defendant 
paid, or may hereafter pay, and the mesne profits for Fusli 
1269 being set aside), the property interest on certain items, 
and such amount as may be ascertained to be the value for 
Fusli 1269 at the rates which may hereafter be fixed. Failing 
so to do, the Court shall deliver to the Plaintiff his share 
in the' landed property, and recover the amounts which 
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as aforesaid have to be paid by me from the responsibility of the 
property hereunder mentioned. 

(Here follows a list of properties.) 

(Signed) “ Chidambcrra Pillai .” 

“26th January, 1860.” 

On the 19th of March, 1861, the defendant executed a further 
security, which embraced the mesne profits for the year 1861, 
and filed the same in the Civil Court of Cuddalore on the same 
day. The following is a copy thereof :— 

“ Translation. 
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“No. 11. 

In Civil Miscellaneous Regular Appeal, No. 182 of 1872. 

“ To the Civil Court of Cuddalore. 


“ Security Bond executed by Chinnapannai Chidambara Pillai , 
residing at the kusbah (chief village; of Mannargudi, 1st De¬ 
fendant in original suit No. 1 of 1858. 

“ For the amount for which the Plaintiff moves that security 
be now taken from me, minus the amount disallowed, namely, for 
Rs. 10,411 2a. 9 p., made up of the excess provided for in the decree 
in Special Appeal No. 101 of 1860 on the file of the Sudder Court, 
costs and interest in the said suit No. 101 and Special Appeal No. 
239 of 1859, and the probable amount of mesne profits for Fusli 
'70, and for the interest accruing on the amount of costs from the 
date of the petition,—I myself stand as security. Deducting 
Rs. 23,249 7a. 5 p., the amount of the former security, from 
Rs. 30,510 9a. 7p., the proper value of the property mentioned 
therein, there remains a surplus of Rs. 7,261 2a. 2 p. This, together 
with my property hereunder mentioned, I give as security. Should 
the appeal decree be confirmed in the special appeal I have pre¬ 
ferred therefrom to Her Majesty the Queen, I agree to pay in cash 
the whole amount, excluding the mesne profits for the current 
Push '70, interest on costs, and such amount as may be fixed as the 
probable value of the mesne profits for Fusli ’70, with reference 
to what may be ascertained to be the value at the final investiga¬ 
tion in respect of the probable nett profits subsequent to the 
decree provided for in the former security bond. Failing so to 
o, I agree to the same being recovered upon the responsibility of 
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. J ,c# the property mentioned in the former security bond, and the pro- 
1875 perty hereunder mentioned. 

, VA “ Deducting the surplus in the former security bond (i.e.,) 

Pillai Rs. 7,261 2a. 2p. from Rs. 10,411 2a. 9p. for which security is 

V 

Ramalinga required, the remainder is Rs. 3,150 0 a. Ip. 

Iillai. (Here follows a list of properties.) 

(Signed) “ ChidambaVa Pillai 

“ 19th March, 1861” 

On the 2nd of May, 1863, the Respondent Ramalinga Pillai 
(the son and heir of ChidambaVa , deceased), against whom the 
suit had been revived, filed in the said Court a further security 
bond, which covered the mesne profits for the years 1862 and 
1863, which is set out in their Lordships’judgment. After the 
Defendant’s appeal to the Privy Council had been rejected, and 
on the 20th of September, 1864, the proceedings to obtain execu¬ 
tion of the Appellant’s decree were commenced, and on the 31st 
of January, 1872, the Civil Court awarded Rs. 36,223 for subse¬ 
quent mesne profits, without interest. Thereupon the Respondent 
appealed to the High Court at Madras , on the ground that the 
mesne profits in question were neither asked for in the plaint, nor 
awarded by the decree, and that therefore the Civil Judge had no 
jurisdiction to award them under sect. 11 of Act XXIII. of 1861. 

The Appellant, by a cross appeal, claimed interest on the amount 
allowed. 

On the 28th of June, 1872, the High Court reversed the order 
of the Civil Judge, and declared that, under the original decree, 
mesne profits subsequent to 1858 were not recoverable. 

The judgment of the High Court stated its reasons, as fol¬ 
lows :— 

'‘In this case the mesne profits awarded by the decree extended 
only to what was asked for in the plaint, viz., mesne profits for the 
year 1858. As mesne profits were asked for, the Court, in award¬ 
ing them for the year 1858 might, under sect. 196 of the Code 
of Civil Procedure , have gone onto award them for subsequent 
years, and until the date of delivery of possession. But it did not 
do so. And the case at High Court Reports, vol. 4, page 257, is an 
authority that in execution mesne profits could only be granted 
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within the plain terms of the decree. We do not see that the J« c - 
circumstance that mesne profits were in that case not awarded, at 1875 

all distinguishes it in principle from the present case, in which sadasiva 

they were awarded for one year, because the decision of the Court Pillai 

in that case was founded on the construction of the sect. 11»ramalinga 

Act XXIII. of 1861, and the Court reading that section with P lLLA 1, 

sects. 196 and 197 of Act VIII. of 1859, held that it was clear that 

the words relating to mesne profits subsequent to the date of the 

suit, must be limited strictly to mesne profits made payable by the 

decree in the suit. As the mesne profits in regard to which this 

appeal is made were not made payable by the decree, they could 

not be awarded in execution. We must therefore reverse the 

order of the Civil Judge, but without costs.” 

Mr. Leith , Q.C., and Mr. Grady, for the Appellant :— 

The High Court has placed an erroneous construction on sect. 11 
of Act XXIII. of 1861, in holding that, when read with sects. 196 
and 197 of Act VIII. of 1859, the words relating to mesne profits 
subsequent to the date of the suit must be limited strictly to mesne 
profits expressly made payable by the decree. The Appellant 
prayed for mesne profits in his plaint. The decree granted them 
for the current year, and it must be construed to include the 
mesne profits for the subsequent years, as a necessary legal con¬ 
sequence. The right to mesne profits (in execution proceedings) 
is consequential upon the decree, and under sect. 11 of Act XXIII. 
of 1861, the amount is to be ascertained. See Lord Cairns judg¬ 
ment in Raja Lelanund Singh v. Maharajah Luchmissur Singh 
Bahadoor (l). The Madras decisions originally are in our favour. 

See Chennappa Nayudu v. Pit chi Reddi (2); Narayana Aiyan v. 

Srinivasa Aiyan ( 3 ); Lakshmi Nafasimhalu v. Srinivasa Ran ( 4 ); 

K. Sanjeeviyah v. Naujtyah (5). Then came a decision of the 
Full Bench at Calcutta : Mosoodun Lall v. Bheekaree Singh ( 6 ), 
where it was held that if the decree is silent as to interest, the 
Court executing the decree has no power to award interest. The 
Madras Court thereupon altered its own course of decisions, and 

f 0 13 Moore’s Ind. App. Ca. p. 490. (4) 3 Madras, H. C. R. 287. 

(2) 1 Madras, H. C. R. 453. . (5) 4 Madras, H. C. R. 41. 

( 3 ) 2 Madras, H. C. R. 435. ( 6) Su th. W . R> Mis# I09 . 
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followed the Full Bench ruling at Calcutta . S eeSubba Venkata - 
ramaiyan v. Subraya Aiyan (l); [Sir Barnes Peacock referred 
to Wise v. Rajendur Coomar Roy (2).] The Bombay Courts also 
altered their practice in obedience to the said ruling. See Rad - 
habai v. Radhabai (3). Yet words are by that ruling imported 
into sect. 11 of the Act which are not to be found there. The 
words are, “subject matter of suit, 1 2 3 4 5 6 7 ’ as explained by sect. 296 of 
Act VIII. of 1859, and not “subject matter of decree/' They 
referred to Sit at* am Amrut v. Bhagwant Jaganath (4); Oonkur 
Dass v. Heera Singh (5); Pratap Chandra Burua v. Rani 
Swarnamayi (6); Hurchurum Lall v. Toorub Khan (7); Ekowri 
Sing v. Bijaynath Chattapadhya (8) ; Pratapchandra Burua v. 
Rani Swarnamayi (9). The order of the Civil Judge, moreover, 
was wrong in not awarding interest : Rodger v. The Comptoir 
d'Escompte de Paris (10). 

Further, the question whether the Appellant was entitled under 
and by virtue of the several security bonds above mentioned to 
the additional mesne profits, was a question arising between the 
parties to the suit, and relating to the execution of the decree 
within the meaning of the latter part of sect. 11 of Act XXIII. of 
1861, and therefore to be determined by the Court executing the 
decree. Even if the decree did not entitle the Appellant to the 
subsequent mesne profits, the bonds were effectual in that behalf. 


' Mr. Norton, and Mr. Mayne , for the Respondent 

The Civil Judge had no jurisdiction to issue execution for mesne 
profits for the years subsequent to 1858 under the decree; the 
Appellants remedy is by a separate suit. The Full Bench ruling 
referred to on the other side was no innovation. See Sheikh 
Afzul Hossein v. Mussumat Misrun (11); Gourkishen Singv. 
Sahay Fnkeer Chand (12); IssurDutt Singh v. Alluck Misser (13), 
Sect. 11 of Act XXIII. of 1861 relates to the question of amount 


(1) 4 Madras, H. C. R. 257. 

(2) 11 Suth. W. R. 200. 

(3) 4 Bombay, A. C. J. 181. 

(4) 6 Bombay. A. C. J. 109. 

(5) 1 Agra, 141. 

(6) 4 Beng. Law Rep. F. B. 113. 

(7) 2 Allahabad, 176. 


(8) 4 Beng. Law Rep. A. C. ill. 

(9) 4 Beng. Law Rep. F.B. p. 113 ; 
S. C. 11 Suth. W. R. 25. 

(10) 7 Moore’s P. C. (N.S.) 314. 

(11) W. R. (1864) 298. 

(12) 7 Suth. W. R. 364. 

(13) Ibid. 429. 


VOL. II.] 


INDIAN APPEALS. 


225 


not to the question of right. See Chowdry Sib Rarain v. Chow dry 
Kisshore Narain( l); Shumbho Mohun Roy v. Tripoora Sunkur 
Roy (2); Wise v. Rajendur Coomar Roy (3); Ramlochun v. 
Munsoor All Chowdhry (4). See also Hara Mohitii Chowdhrciin 
v. Dhanmani Chowdhrciin (5), where Phear , J., construes pay¬ 
able ” as “payable under a decree.” [Sir Montague E. Smith:— 
That renders the second clause illusory ; there would have been 
no need for a second clause. The increment to the subject matter 
ought to go with the subject matter.] Pratap Chandra Burua v. 
Rani Swarnamayi (6) shews that a separate suit will lie ; though 
the earlier Madras cases are in favour of Appellant, the later de¬ 
cisions cited on the other side overrule them. The Bombay cases 
are also in our favour. Radhabai v. Radhabai (7), overrules the 
earlier decisions. As to the claim for interest, see Chaku Modan 
I Sana v.Dullabh Dwarka (8). The security bonds were illegal and 
ineffectual for anything beyond what was awarded by the decree. 

Mr. Leith, Q.C., replied. 


The judgment of their Lordships was delivered by 


Sir James W. Colvile :— 


Shunmooga Pillai and Chiddumbrun Pillai were cousins, and the 
only members of a joint and undivided Hindu family. Shunmooga 
died first, and in 1858 the Appellant, claiming to be his adopted 
son, brought a suit to enforce his rights against Chiddumbrun , who 
denied the validity of the alleged adoption. The suit was in its 
nature one to establish the Plaintiff’s title as the heir of his 
adoptive father, and to obtain a partition of the joint family estate. 
It specifically claimed the mesne profits of the landed property 
from the date of the alleged exclusion, that is to say, frt>m the 
I"usli year 1267, corresponding with 1857-58, but did not claim 
mesne profits for the subsequent years. 

On the 11th of June, 1859, the civil Judge of Cuddalore made 
a decree in the Plaintiff’s favour, which affirmed his title as 


(0 io Suth. W. R. 131. 

(2) 12 Suth. W. R. 126. 

( 3 ) 11 Suth. W. R, 200. 

( 4 ) 11 Suth. W..R. 339. 


(5) i Beng. Law Rep. A. C. 138 ; 
S. C. 10 Suth. W. K. 62. 

(6) 4 Beng. Law Rep. F. B. 113. 

(7) 4 Bombay, A. C. J. 181. 

(8) 9 Bombay, H. C. R. 7. 
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adopted son of Shuntnooga , awarded to him a moiety of the joint 
1875 estate, including certain lands, and the sum of Rs. 4,395 6 a. 7ip. 

Sadasiva as h’ s share of the mesne profits of such lands for the Fusli year 
p illai 1267, but was silent as to the mesne profits which had accrued 

7S • 

Ramalinga since the institution of the suit. Both parties appealed against 
Pillai. this decree to the Sudder Court of Madras, which, by its decree 

dated the 24th of September, 1863, dismissed the Defendant’s 
appeal and modified the decree of the Civil Court by awarding to 
the. Plaintiff a further sum of Rs. 349 4 a. 1 p. as the value of his 
share in certain jewels and other moveable property. It left the 
decree of the Civil Court untouched in respect of the mesne profits 
of the immoveable property. 

The Defendant appealed against the decree of the Sudder Court 
to Her Majesty in Council. His appeal abated on his death in 
1862, but was revived by his son, the present Defendant, and was 
finally dismissed by an Order in Council in February, 1864 (l). 
This antecedent litigation, therefore, has conclusively established 
the title of the Plaintiff to whatever he can claim under the 
decree of the 11th of June, 1859, as varied by that of the 24th of 
September, 1860. 

In September, 1864, the Plaintiff commenced the proceedings 
out of which this appeal has arisen, in order to obtain execution 
of the decree made in his favour. By his petition he prayed to 
be put into possession of his share of the lands; to have execution 
for the ascertained sums awarded to him by the decree, including 
the mesne profits for the Fusli year 1267, with the interest 
thereon ; and also to have execution for the two further sums of 
Rs. 48,075 14#. 1 p. and Rs. 15,890 1 5a. 7p. t the first being the 
alleged‘amount of mesne profits for the six years from Fusli 
1268 to Fusli 1273 ; and the latter the estimated amount of 
interest due on such mesne profits. He has been put into 
possession of his share of the lands, and may be assumed, subject 
to what may be said hereafter touching his share of the outstand¬ 
ing debts due to the joint estate, to have obtained all to which he 
can be entitled under the decree except the two last-mentioned 
items; or such other sums, if any, as may be due to him for the 


(i) See 9 Moore’s Ind, App. 506. 
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mesne profits for the years in question, and interest thereon. His 
claim to such subsequent profits and interest was litigated between 
him and the Respondent in the proceedings which will be here- 
i after more particularly considered. The result of these was an 

order of the Civil Court dated the 31st of January, 1872, which 
awarded to the Plaintiff the sum of Rs. 36,223 6a. 2 p. for mesne 
profits, but rejected his claim for interest thereon. 

Against that order both parties appealed, the Plaintiff insisting 
that he was entitled to more than had been awarded to him for 
mesne profits, and also to interest on such profits; the Respondent 
for the first time contending that inasmuch as the mesne profits in 
question were neither asked for in the plaint, nor awarded to the 
Plaintifl in the decree, the civil Judge had no jurisdiction to 
award them under sect. 11 of Act XXIII. of 1861, the enactment 
under which he had proceeded, and taking other objections to the 
order. 

On the 28th of June, 1872, the High Court of Madras disposed 
^ of these appeals by reversing the order of the Civil Court on the 

ground that under the decree in the original suit mesne profits 
subsequent to 1858 were not recoverable. The present appeal is 
against the last mentioned order. 

The first question to be considered is the construction to be put 
upon the 11th section of Act XXIII. of 1861, of which the 
material portion is in the following words : “All questions regard¬ 
ing the amount of any mesne profits which by the terms of the de¬ 
cree may have been reserved for adjustment in the execution of 
the decree, or of any mesne profits or interest which may be pay¬ 
able in respect of the subject matter of a suit, between the date of 
the suit and the execution of the decree, .... and any other 
questions arising between the parties to the suit in which the 
decree was passed, and relating to the execution of the decree, 
shall be determined by order of the Court executing the decree, 

and not by separate suit, and the order passed by the Court shall 
be open to appeal.” 

V 

<{ ^ is contended on behalf of the Appellant that the words 

all questions regarding the amount of any mesne profits or 
interest which may be payable in respect of the subject matter 
of a suit between the date of the suit and the execution of 
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the decree, are wide enough to embrace, and ought to be 
taken to embrace, the claims now under consideration. On 
the other hand, the learned counsel for the Respondent insist 
that the word “ payable ” is to be read as “ payable under the 

decree,” and have cited numerous cases to shew that, notwith¬ 
standing some earlier decisions to the contrary, all the High 
Courts of India have now accepted as settled law these proposi- 
tions. first, that where the decree is silent touching interest or 
mesne profits, subsequent to the institution of the suit, the Court 
executing the decree cannot under the clause in question assess or 
give execution for such interest or mesne profits; and secondly, 
that the Plaintiff is still at liberty to assert his right to such mesne 
profits in a separate suit. That this constrution has now for 
several years prevailed in the High Court of Calcutta is shewn by 
the Full Bench ruling of the 13th of September, 1866 (l), the 
decision of the 18th of June 1868 (2), and numberous other cases, 
That it has been adopted by the other High Courts is shewn, as to 
that of the North-West Provinces , by the decision of the 10th of 
November, 1869, cited by Mr. Justice Kemp (3) ; as to that of 
Madras , by the Full Bench ruling of the 10th of December, 1867 
(4) ; and as to that of Bombay , by the Full Bench ruling of the 
10th of December, 1867 (5), followed by the decision of the 15th 
of June, 1869 (6). 


The alleged consensus of the Indian Courts being thus estab¬ 
lished, their Lordships, whatever their opinion upon the construc¬ 
tion of this clause might have been had the question been res 
integra, do not think it would be right to run counter to so long a 
course of decision upon what is, in fact, merely a question of 
procedure,—it being admitted that the Plaintiff may assert rights 
of this nature, if they exist, in a separate suit. They, therefore, 
accept the construction of the Indian Courts as settled Jaw ; and 
that acceptance, as was admitted at the Bar, suffices to dispose of 
the claim to interest on the subsequent mesne profits which is 
raised by the present appeal. 

It was however contended, as to the principal of the mesne 

(1) Suth. 6 W. R. Misc. 109. (4 ) 4 Madras, H. C. R. 257. 

(2) 1 Beng. Law Rep. A. C. 138. (5) 4 Bomb. H. C. R. 181. 

(3) 22 W. R. 260. (6) Bomb. H. C. R. 109. 
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profits in question, that the special circumstances of this case take 
the Plaintiff’s claim out of the general rule; and are sufficient to 
support the order of the Civil Court of the 31st of January, 1872. 
And their Lordships will now proceed to consider what those cir¬ 
cumstances are, and the legal effect of them. 

1 he decree of the 11th of June, 1859, conclusively established 
the right of the Plaintiff as against the Defendant to a share in 
the lands forming part of the joint estate, and to the mesne profits 
attributable to that share for the Fusli year 1267, being the year 
next proceeding the institution of the suit. Mis title, therefore, to 
the lands of which he has obtained possession, and to mesne profits 
on those lands from a certain date, cannot be impugned. Had 
there been no appeal, and the decree had been followed by im¬ 
mediate execution, the Plaintiff would have been put into pos¬ 
session of his lands, and would ever since have received the rents 
and profits of them. 1 he only mesne profits touching which any 
question could have arisen, would have been those for the year 
which elapsed between the date of the institution of the suit and 
that of the decree. Execution was suspended, but not necessarily 
suspended, by the appeals, and the Defendant could only remain 
in possession on the terms of giving security for the execution of 
the decree should it be affirmed against him. 
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Such being the legal position of the parties, the Plaintifl, on the 
8 th of December, 1859, presented a petition to the Civil Judge of 
Cuddalore , claiming, in addition to the mesne profits specifically 
given by the decree, a certain sum as the then ascertained mesne 
profits for the Fusli year 1263 (being that which immediately 
followed the institution of the suit), and a further sum for the 
mesne profits not yet ascertained for the Fusli year 1269; and 

Praying that, should the Defendant fail to give secuirty for the 

subsequent profits, security to abide the event of the appeals should 

be taken from the Plaintifl, and that he should be allowed to take 

out immediate execution. A counter petition was filed, and other 

Proceedings had : but ultimately an order of the Court was made 

un er which the Defendant executed the instrument of the 26th 
of January, I860 (l). 

The Sudder Court made its decree disposing of the appeals in 
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August, I 860 ; and on the 11 th of December in that year the 
Plaintiff, contemplating the possibility of the appeal to Her Ma¬ 
jesty in Council, which was afterwards preferred, made a second 
application to the Civil Court of CuddaJore , praying that the 
Ramalinga Defendant might give further security to cover both the additional 

* sum awarded to the Plaintiff by the decree of the Sudder Court, 
and the mesne profits of the lands for the current Fusli year 1270; 
and that in default of his doing so security to abide the event of 
the appeal might be taken from the Plaintiff, and he be allowed 
to execute the decree. Upon this second application an order of 
the Court was made, under which, on the 19th of March, 1861, 
the Defendant executed a further security (l). 

The original Defendant died, and the appeal was revived by the 
Respondent as his son and heir some time in 1862. 


On the 29th of January, 1863, the plaintiff applied again to the 
Civil Court of Cuddalore, praying that the Respondent, as the heir 
of the original Defendant, should give security for the mesne 
profits for the Fusli years 1271 and 1272, with the usual alter¬ 
native that if he should fail to do so security to abide the event 
of the appeal should be taken from the Plaintiff,and he be allowed 
to have execution. On this application an order of the Court 
was made, under which, on the 25th of April, 1 863, the Respondent 
executed a third document. 

That instrument is addressed to the Civil Court of Cuddalore , 
is entitled “ A Ready Money Security Bond respectfully executed 
by the Respondent as son and heir of the original Defendant,” and 

is in these words 

“Pursuant to the order passed by the Court requiring me to 
furnish security for the two Fuslies 1271 and 1272, the probable 
amount whereof has been put down at Rs.9880 12a. 11 p. for both 
the Fuslies, in original suit (O. S.) No. 1 of 1858 of the said Civil 
Court, I agree to pay up the same when the original decree comes 
to be executed. Failing to do so, I consent to my property here- 
under mentioned being proceeded against,and the amount recovered 
Deducting, therefore, from the said amount of Rs. 9,880 12 a. 11 P 
Rs. 4 615 1 5a. 11 P % which is the surplus in the secuirty furnished 
in 1270, the remainder is Rs. 5,264 13 a. Op.; for this amount I 


See ante, p. 2 ?i 
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give you a security lien upon the properly hereunder mentioned, J- c - 

and indisputably belonging to my share.’ Then follows a list of 1875 
property. - 

Sadasiva 

The two former instruments executed by the original Defendant PlLLAI 

are substantially to the same eftect. They are also addressed to Ramaunga 
the Civil Court; they contain an obligation to pay subsequent _ - 

mesne profits for the years which they respectively cover, and 
point even more plainly to the ascertainment of the amount of 
such profits when the decree should come to be executed, and to 
their realisation, if not then paid, by the Court. The effect then 
of each document seems to be an undertaking on the part of the 
person executing it, and that not by a mere written agreement 
between the parties, but by an act of the Court, that in considera¬ 
tion of his being allowed to remain in possession pending the 
appeal, he will, if the appeal goes against him, account in that 
suit, and before that Court, for the mesne profits of the year in 
question. That such was the understanding of the parties is 

shewn by the earlier proceedings in execution, and in particular 

by the Respondent’s counter petitions of the 13th of October,1864, 
and the 25th of April, 1868. By the first of these the Respondent, 
not disputing his liability for the six years’ mesne profits claimed, 
though he did dispute his liability for interest thereon, offered 
terms of compromise, and only suggested that the account, by rea¬ 
son of its complexity, would be better taken in a regular suit. The 
second contains this statement: “The Plaintiff now claims mesne 
profits for the year subsequent to the decree. Though this peti¬ 
tioner is bound to pay the same, still the amount asked by the 
Plaintiff is excessive, and has been fixed by him at his pleasure;’’ 
and then follows a plea ad tnisencordiam. The objection now 
taken to the recovery of these subsequent mesne profits 
y proceedings in execution was first taken by the 
Respondent in the grounds of appeal filed by him in May, 

That the Respondent should have come under the 
obligation supposed; that the Plaintiff should have failed to 
apply either to the Civil Court or to the Appellate Court for the 
amendment of the original decree by making it a decree for 
mesne profits subsequent to the institution of the suit; and that the 

Respondent should have omitted whilst the proceedings in exe¬ 
cution were pending in the Civil Court to take the objection now 
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taken to them, are all circumstances which the fact that up to 
December, 1867, the wider construction for which the Appellant 
contends was put upon the 11th section of the Act of 1861 by the 
Courts of the Presidency of Madras , and regulated their practice, 
goes far to explain. But if the Respondent has contracted an 
obligation to account in this suit for the subsequent profits claimed, 
he cannot escape from it, because when he contracted it the course 
and practice of the Courts proceeded upon a construction of a 
statute which has since been pronounced to be erroneous. 

Their Lordships will now consider some of the objections which 
have been taken to the conclusion that the Respondent has, by 
the proceedings in question, incurred the obligation supposed. 

It was said that the last (so-called) “security bond’' was alone 
the act of the Respondent, and a distinction was taken between 
his obligation under that, and those incurred by his father under 
the two other instruments. Their Lordships, however, observe 
that these are not mere bonds of the father, in respect of which 
the Respondent, as heir, might be liable in the ordinary way. 
They are proceedings in Court importing a certain liability to be 
enforced in the suit against the Defendant to that suit. By reviving 
the appeal the Respondent substituted himself for his father as 
Defendant in the suit; and assumed the position of Defendant, 
with all the rights and liabilities which had previously attached to 
it. And that he intended to do so is further shewn by the claim 
in his security bond to take credit for a sum which he alleged to 
be surplus security given by the preceding bond. 

Again, it was suggested that the proceedings in the LowerCourt 
which resulted in these security bonds were irregular ; that after 
the appeal to the High Court, the power to allow or to suspend 
execution, and, in the latter case, to fix the terms cn which execu¬ 
tion should be suspended, belonged solely to the Appellate Court. 
Their Lordships are by no means clear that this objection is well 
founded ; but, whether it be so or not, it comes too late. It was 
never taken in the Lower Court where the proceedings were had, 
There was no appeal from the orders of that Court, which directed 
security to be given. It would be in the highest degree unjust to 
allow such an objection now to prevail against the Appellant. 

Again, Mr. Norton argued that the proceedings of the Civil 
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court of Cuddalore in the appointment of the commission and the 
assessment of the mesne profits were irregular, because its powers 
were spent, at all events as to the mesne profits, by the execution 
issued by Mr. Ellis , the then Judge, in January, 1865. Their 
Lordships can see no ground for this objection. It would seem 
that the intention of the Court, whether under Mr. Ellis, or his 
successor, Mr. Hodgson, was to give the Plaintiff execution as 
prayed by his petition, but to give it piecemeal and as it could 
conveniently be given. The order in question gave him execution 
for the ascertained sums to which he was entitled under the decree* 
In December, 1865, he was under a later order put into possession 
of the land. The amount of the subsequent mesne profits could 
only be ascertained by inquiry. The same proceedings would pro¬ 
bably have been had if the decree had expressly given the mesne 
profits subsequent to the institution of the suit under sect. 196 of 
the Code of Procedure. 

Upon the whole, their Lordships are of opinion that the Re¬ 
spondent, by the proceedings in question, did come under an 
obligation to account in this suit for the subsequent mesne profits 
of the Appellant’s land, which was capable of being enforced by 
proceedings in execution, notwithstanding the construction of the 
11th section of the Act of 1861, which now prevails in Madras. 
They conceive that this liability made the accounting “ a ques¬ 
tion relating to the execution of the decree,” within the meaning 
of the latter clause of the section. But even if it did not, they 
think that upon the ordinary principles of estoppel the Respondent 
cannot now be heard to say that the mesne profits in question are 
not payable under the decree. Nor do they feel pressed by the 
observations made by Mr. Justice Markby in the case reported in 
the 4 Beng. L. R., A. C. J.p. 113. 

The Court here had a general jurisdiction over the subject 
matter, though the exercise of that jurisdiction by the particular 
proceeding may have been irregular. The case therefore seems 
to fall within the principle laid down and enforced by this Com¬ 
mittee in. the recent case of Pisani Attorney-General of Gib¬ 
raltar (1), in which the parties were held to an agreement that 
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J.C. the questions between them should be heard and determined by 
1875 proceedings quite contrary to the ordinary cursus curia. 

Sadasiva From what has been said it follows that, in their Lordships’ 
pii-lai opinion, the order of the High Court which is under appeal ought 

Ramalinga to be reversed. Their Lordships would have felt great regret in 
Pillai. comin g to the contrary conclusion. That proceedings begun in 

1864, and for several years carried on without objection, should in 
1875 be pronounced infructuous on the ground of irregularity, and 
the party relegated to a fresh suit in order to assert an indisput¬ 
able right, would be a result discreditable to the administration of 
justice. In such a suit the Plaintiff would probably find himself, 
either successfully or unsuccessfully, opposed by a plea of limita¬ 
tion. If such a plea were successful, great injustice would be done 
to the Plaintiff ; if it were unsuccessful, the Respondent would 
probably find himself in a worse position than that in which he 
will be placed by the allowance of this appeal ; since in such a 
suit the Plaintiff might recover interest. 

With the claim for interest made by the present appeal their 
Lordships have already dealt. They can see no grounds for the 
other objections taken by the Appellant to the order of the Civil 
Court. They are of opinion, in particular, that, in the circum¬ 
stances of the case, that Court could not have dealt otherwise 
than it has dealt with the Plaintiff’s share in the outstanding 
debts. On the other hand, the Respondent has not insisted on 
any of the objections taken in his grounds of appeal to the High 
Court other than that on which the High Court made its order. 
Their Lordships, therefore, will humbly advise Her Majesty to 
reverse the order of the High Court of the 28th of June, 1872, 
and in lieu thereof to order that the appeal against the order of 
the Civil Court of Cuddalore of the 31st of January, 1872, do 
stand dismissed, and the said order affirmed, and that each party 
do pay his own costs, both of the appeal to the High Court and of 
this appeal. 

Solicitors for the Appellant : Messrs. Williamson, Hill, & Co. 

Solicitors for the Respondent : Messrs. Gregory, Rowcliffes, & 
Rawle. 
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RANEE KHAJOOROONISSA .Defendant; J-C.* 

AND 1875 

RANEE RYEESOONISSA .Plaintiff. j uw 2, 4 . 


AND CROSS APPEAL. 

ON APPEAL AND CROSS APPEAL (CONSOLIDATED) FROM THE 

HIGH COURT AT BENGAL. 


Mahomed an Law—Prompt Dower — Limitation—An unsuccessful Application to 

sue in Forma Pauperis not a Demand by way of Action. 

Prompt or exigible dower is a debt always due and demandable, and the 
Statute of Limitations runs from a clear demand and refusal thereof. 

An unsuccessful application by a wife to be allowed to sue for her dower 
in forma pauperis , though opposed by her husband in a counter petition 
which denies his liability in respect thereof, is not such a demand and 
refusal as to constitute a cause of action. Such application merely expresses 
an intentiun to demand, if allowed to do so in a particular way. 


APPEAL and cross appeal (consolidated) from a judgment and 
decree of the High Court at Calcutta (April 23, 1870) in part 
affirming and in part reversing a judgment and decree of the 
Subordinate Judge of zillah Punieah (September 4 , 1869), which 
was in favour of the above-named Ranee Ryeesootiissa. 


In this suit, which was brought to recover payment both of 
prompt and deferred dower, the question was raised in the cross 
appeal in relation to the prompt dower, the cause of action in 
respect of which arises on a demand thereof by the wife, followed 
by a refusal thereof by the husband, whether certain proceedings 
unsuccessfully taken by the wife Ryeesootiissa in Court with a view 
to obtain leave to sue her husband in forma pauperis, amount¬ 
ed to such a demand as would be sufficient to constitute a cause of 
action within the meaning of Limitation Act XIV. of 1859. 

Mr. Doyne and Mr. Cutler , for Ranee Ryeesootiissa, Appel¬ 
lant in the cross appeal, contended that the presentation of the 

* Present .—SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E, Smith, and Sir Robert p. Collier. 
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petition, which was rejected by the Court below, and therefore 
was never turned into and became a plaint, did not constitute in 
itself a demand upon the Defendant. It was in the option of the 
Plaintiff to select her own time for making such demand, and until 
the plaint in the present suit was filed she never exercised that 
option. They referred to Act VIII. of 1859, sects. 299, 300, 305, 
306, 310, 311 ; Ameeroonissa v. Mooradoonissa (l) ; Midleeka v. 
Jumeela (2), where it was held that the wife was not bound to 
sue for her dower during her husband’s lifetime. 

Mr. Leith, Q.C. (Mr. C. Arathoon with him), for Ranee Khajoo- 
roonissa , referred to Limitation Act, IX of 1871, Schedule II., 
No. 103. A suit was held to be commenced when the application 
to sue in forma pauperis was filed ; Seetaram Gower v. Goluknath 
Dutt (3). In another case it was held to commence when the 
pauper petition is presented to the Court, and not on the day when, 
being granted, it is numbered and registered : Yinayak K. Dhaole 
v. Bhau B. Sam vat (4). [Sir Barnes Peacock referred to Birks 
v. Trippett (5) ]. 

Mr. Doyne replied. 

The judgment of their Lordships was delivered by 
Sir Montague E. Smith - 

These cross appeals arise in a suit brought by the Ranee Ryee - 
soonissa against the Ranee Khajooroonissa , the Defendant being 
the representative of the estate of Rajah Ena jet Hossein. The 
suit was brought to recover the sum of a lac of rupees in respect 
of dower, less certain payments which had been made in the life¬ 
time of the rajah, and which reduced the total claim under the 
contract of dower to Rs.91,875. The two ranees were the widows 
of the rajah. The Plaintiff Ryeesoonissa was the elder wife ; and 
it appeared that she had separated from her husband several years 
before his death, and before his marriage with the Ranee Khajoo- 

(1) 6 Moore’s Ind. App. Ca. 228. (3) Marshall’s Rep. 174. 

(2) 11 Beng. L. R. 375 - ( 4 ) 4 Bombay H. C. Rep. A. C. p. 39. 

(5) 1 Saunders, 32. 
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roonissa. The claim for dower is divided into two parts. By the 
kabeennamah, under which the dower was agreed to be paid, one- 
fourth was declared to be prompt, and the remaining three-fourths 
deferred dower. The Principal Sudder Ameen gave judgment for 
the Plaintiff for the full amount of her claim, that is, both for the 
prompt and for the deferred dower. On appeal the High Court 
affirmed so much of the judgment of the Principal Sudder Ameen 
as related to the deferred dower, but reversed it as to the prompt 
or exigible dower ; being of opinion that there had been a demand 
of that dower in the lifetime of the rajah, and a refusal of it, and 
that the claim was barred by the Statute of Limitations. Both 
the ranees appealed from that decision. The Ranee Khajoo/oo- 
nissa appealed upon the ground that the kabeennamah itself, 
which was the foundation of the ranee Plaintiff’^ claim, was not 
a genuine document, and also upon the ground that the deferred 
dower was barred by the Statute of Limitations. The ground 
upon which the deferred dower was alleged to be barred was that 
there had been a divorce between the parties» and that the deferred 
dower then became payable. It was also said that the rajah had 
made an ail a or vow that he would have no further intercourse 
with his wife, and that that also made the dower payable at a 
period which would render the Statute of Limitations a bar. 
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.On the opening of the appeal for the Ran ee Khajooroonissa by 
Mr. Leith, it clearly appeared that the facts entirely failed the 
Appellant, and that no question really arose for their Lordships’ 
decision. The genuineness of the deed was entirely a question of 
fact, which had been decided by both the Courts below in favour 
of the ranee the Plaintiff. With regard to the divorce and the 
aila, these also were questions of fact which had, in like manner, 
been decided against the ranee Defendant. Her appeal therefore 
must be dismissed, and dismissed with costs. 


The only question in the cross appeal, and it is a question of 
some importance, is whether the prompt dower is barred by 
reason of there having been, as alleged on the part of the Defen¬ 
dant ranee, a demand and a refusal of that dower in the lifetime 

of the rajah, beyond the period prescribed by the Statute of Limi¬ 
tations. 

33 
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It is not necessary to decide whether the limitation to be 
applied is that in the 9th clause of the 1st section of the 
Act XIV of 185 n , or that in the 16th, because whether the term 
be the three years mentioned in the one ; or the six years men¬ 
tioned in the other, the interval between the alleged breach or 
cause of action and the commencement of the suit has been 
longer than either. For the present purpose, the terms used in 
the two sections, although differing in language, are the same in 
substance. The limitation in one runs from the breach of the con¬ 
tract, in the other from the cause of action. If there had been a 
breach, there would be a cause'of action ; therefore the terms may 
be regarded as identical so far as the decision of the present 
appeal is concerned. 

The question is, whether certain proceedings, which were taken 
by the Ranee Ryeesoonissa in Court with a view to obtain leave 
to sue her husband for this dower in forma pauperis, amount to 
such a demand as would be sufficient to constitute a cause of 
action within the meaning of the statute. It is unnecessary to 
say what would have been the efiect of an abortive suit brought 
at that time, because their Lordships are disposed to come to the 
conclusion that these proceedings did not arrive at the stage when 
they became a suit. The object of the ranee was to place herself 
in a position to maintain a suit as a pauper, without incurring the 
expense, which she alleged she was unable to pay, of a regular 
suit. Her application to the Court was for that purpose ; but in 
making it she was obliged to conform to the Civil Procedure 
Code , Act VIII of 1859. The portion of the Act which relates to 
pauper suits requires that the application when made shall be by 
petition, containing the particulars required in regard to plaints, 
the object being that if the application be ultimately successful, 
the petition is to be deemed the plaint in the suit. But the ap¬ 
plication to the Court is really only for permission to sue in 
forma pauperis. Sect. 299 says“ The application to the Court 
for permission to sue in forma pauperis shall be by petition which 
shall be written on a stamp paper of eight annas.” Then sect. 308 
enacts If the application of the petitioner be granted, it shall 

be numbered and registered, and shall be deemed the plaint in the 



VOL. tl.] 


INDIAN APPEALS. 


239 


suit, and the suit shall proceed in all other respects as an 
ordinary suit, except that the Plaintiff shall not be liable to any 
further stamp duty in respect of any petition, appointment of a 
pleader, or other proceeding connected with the suit, or with the 
execution of any decree passed on it.” Therefore, if the applica¬ 
tion of the ranee had been successful, the petition would have 
been turned into and would have become a plaint. But it was 
unsuccessful. The principal Sudder Ameen was of opinion that 
she had sufficient means to pay the expenses of the Court, and 
ordered that “ the petition of pauperism be rejected.” Her appli¬ 
cation, therefore, fell to the ground, and the petition never became 
a plaint. 

Since the decisions which have taken place at their Lordships’ 
board, there is really no doubt as to what is the nature of prompt 
or exigible dower, and under what circumstances the Statute of 
Limitations will run. Prompt or exigible dower may be con¬ 
sidered a debt always due and demandable, and certainly payable 
upon demand, and therefore, upon a clear and unambiguous 
demand and refusal a cause of action would accrue, and the 
statute would begin to run. The question here is, whether the 
proceedings to which reference has been made really do amount to 
such a demand. No doubt the form of the proceedings takes the 
shape of a demand in a plaint, but their Lordships think that, with 
a view to ascertain the intention of the ranee, and the force to be 
attributed to her application, they must look at the substance and 
nature of the proceedings, and consider that the form is that pre¬ 
scribed by the law, and is not the voluntary choice of the parties. 
So regarding them, what the ranee says to the Court is no more 
than this : I desire to make a demand against my husband in 
the form of a suit, if you will enable me effectually to do so by 
allowing me to sue in jorma pauperis” The Court rejects her ap¬ 
plication, and says, “We will not allow you to make a demand in 
that way.” The petition of the ranee seems to their Lordships to 

bean expression, and a strong expression, of an intention to sue 

the husband in that form if she is permitted to do so, but it does 
not appear to them to amount to a demand by way of action until 
she has that permission. The application she makes to the Court 
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to be allowed to bring an action is made conditionally only upon 
her obtaining leave to do it as a pauper. 

It is said that the husband, by his counter-petition, denied his 
liability to pay the dower, raising several objections both to the 
deed and to the amount claimed ; but their Lordships think that 
his opposition does not after the character of the proceedings. No 
amount of opposition on his part would be sufficient to constitute a 
cause of action, unless the wife had made a previous demand. The 
option lay with her to demand the dower or not. It was for her 
to elect the time at which she would do it, and if she has not 
done it, his opposition, however strongly expressed, would be im¬ 
material. 

It is to be observed that there is no evidence of any demand 
other than the proceedings referred to. 

Under these circumstances, their Lordships think that the 
ground upon which the Court held that the Statute of Limitations 
applied fails, and that the appeal on the part of the Plaintiff 
Ryeesoonissa ought to succeed. In the result, therefore, they will 
humbly advise Her Majesty to dismiss the appeal of the Ranee 
Khajooroonissa, and to allow the appeal of the Ranee Ryeesoonissa , 
and to direct that the judgment of the High Court be reversed, 
and the decree of the Principal Sudder Ameen affirmed. Their 
Lordships are also of opinion that the Ranee Ryeesoonissa should 
have the costs incurred in India , and the costs of these appeals. 

Agents for Ranee Khajooroonissa : Messrs. Henderson & Co. 

Agent for Ranee Ryeesoonissa : Mr. Barrow. 
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THUMBASAWMY MUDELLY and Another. Defendants; J- c -‘ 

AND * 8 75 

MAHOMED HOSSAIN ROWTHEN and Others. Plaintiffs. June 5.8,9,26 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Usufructuary Mortgage—Agreement for absolute Sale of mortgaged Property — 

Construction—Mortgage by Conditional Sate. 

By a deed purporting to be one of usufructuary mortgage, dated 2nd of 
July, 1815, the mortgagors agreed to pay to the mortgagee, who was put 
in possession, 2500 pons and interest, stipulating that the rents of the 
mortgaged lands should be applied, first, in payment of government revenue; 
second, in payment of the salary of a manager; third, in reduction of the mort¬ 
gage debt. It was then provided that 2000 pons should be repaid by instal¬ 
ments ; namely, on the 9th of April, 1816, 500 pons; on the 10th of April, 

1817, 500 pons; and on two subsequent dates two several sums of 500 pons. 

The mortgagors, in reference to the balance then remaining, covenanted as 
followes: “And in the year 1819-20 a settlement of the accounts of the 
receipts and disbursements shall be made, and any amount that may be due, 
after deducting payments out of the principal and interest as aforesaid, we 
undertake to pay in cash in full” on a particular day named, and to “redeem 
the mortgage.” In default whereof the land should be valued, and the mort¬ 
gagee should buy at that valuation so much thereof as would satisfy the 
balance due to him, the mortgagors remaining liable for any unpaid balance 
of debt which might remain due after the whole of the said land was pur 
chased as aforesaid. 

None of the instalments were paid and no settlement of accounts was 
come to. The debt, however, was admitted, assuming the transaction to 
be one of mortgage only, to have been liquidated in 1866-7 

Held , that this mortgage was not one by conditional sale, and that the mort¬ 
gagors were entitled to the lands with mesne profits from 1866-67. No 
presumption arises that the agreement for absolute sale in certain events was 
ever carried out between the parties according to its terms, the contemplated 
settlement of accounts being a necessary preliminary to the performance of 
that contract. 

Patthabhiramier v. Vencatarow Naickenand Others (T) explained and 
approved. It refers exclusively to mortgages by conditional sale, and rules 
that on breach of the condition the sale becomes absolute. 

But queere, whether in case of mortgages by conditional sale, executed since 

* Present :— SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTA¬ 
GUE E. Smith, and Sir Robert p. Collier. 
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1858 the parties must not be held to have contracted in reference to an 
erroneous course of decisions then commenced in Madras (and subsequently 
followed in Bombay') to the effect that no such sale can ever become absolute, 
not even by foreclosing the equity to redeem. 

The Respondents respresented certain persons who, in 1815,were 
the mirasi proprietors of eight shares in Rajagiri, which comprised 
within its limits the village of Manmoda. 


The Appellants were the grandsons of one Saminadha Muda- 
liar, who had money transactions with the said mirasi proprietors. 

On the 2nd of July, 1816, the mirasidars executed a document 
in the name of Appavoo , but really for the benefit of Saminadha , 
which recited that they had borrowed from him 1000 pons in 
cash, and that they owed him a further sum of 1500 pons fora 
debt due by them to a third party, which the latter had assigned 
over. For this sum the instrument stated that “we have mort¬ 
gaged to you, and put you in possession of 25 velies, 7 maws, and 

fj 

76 |6 gulies of land in the village of Manmoda. The stipulations 
for payment were as follows :— 


“ This principal sum of two thousand and five hundred pons 
we agree to pay, with interest at one fanam per ten pons per 
mensem ; (the following are) the particulars of payments ; instal¬ 
ments (are as follows); as the said pidagai (hamlet) of Manmoda 
has been mortgaged to you, and possession given, you shall 
employ men and carry on cultivation in the said pidagai (hamlet), 
and out of the income realized pay in the first instance pons 218 
and fanams (two hundred and eighteen pons and one and a half 
fanams), the amount of Jamalandis (assessment) fixed on the said 
land, to the cirkar (government), year after year, and obtain 
receipts (for the same). We shall debit ourselves 48 pons per 
annum, at 4 pons per mensem, on account of the salary of your 
nominee in the said pedagais (hamlets), and you shall take to the 
credit of your bond any surplus that may remain. The instal¬ 
ments for this money (are as follows): To be paid on the 30th of 
Panguni of Yuva corresponding to (9th of April, 1816), pons 500; 
on the 30th of Panguni of Dhata (corresponding to 10th of April, 
1817) pons 500. On the 30th Panguni of Iswara corresponding 
to . . . pons 500; on the 30th Panguni of Bahudhania, corres- 
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ponding to . . . pons 500 ; and in the year Pramadhi, corres¬ 
ponding to (1819-20) . . . a settlement of the accounts of the 
receipt and disbursement shall be made, and any amount that 
may be due after deducting payments made out of the principal 
and interest as aforesaid we undertake to pay in cash in full on 
the 30th of Panguni of the said year, corresponding to the . . . 
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and to redeem the mortgage. If by the 30th Panguni of the Rowthen. 
said Pramadhi, corresponding to the (9th of April, 1820), the 


money be not paid up in full, and a balance still remain due, you 
yourself shall take, hold, and enjoy such of the lands (herein) as 
you may like, and as may be equivalent to the balance due, at 
pons fifty per veli, as if under the terms of a deed of absolute 
sale. The said pedagai (hamlet) consists of velies 25, maws 7, 

and gulies 76^, and their value is pons 1269 and fanams 3t. If 


the balance due exceed this amount, the 25 velies, 7 maws, and 
76^8 gulies of the land aforesaid shall pass (to you), as under an 


absolute sale, for one thousand two hundred and sixty-nine pons 
and three and three quarters fanams, and any balance that may 
thereafter remain due you shall recover from our other property.” 


None of the instalments were ever paid, and no settlement of 
accounts took place in 1820, or subsequently. 

From the date of the mortgage up to date of suit the Appel¬ 
lants or their ancestors were in full possession of the lands. They 
executed leases thereof and paid the Government kist. 

The Respondents sued in the Civil Court of Tanjore on the 
20th of December, 1870, to recover the lands and Rs.9522 14^. 
as profits received by the Defendants in excess of the amount due 
to them. 

On the 25th of March, 1872, the Civil Court decreed in favour 
of the Respondents for the land sued for and Rs.6342 mesne 
profits prior to date of writ, together with subsequent mesne 
profits. 

On the 11th of November, 1872, the High Court (Morgan, C.J., 
and Inttes , J.) dismissed the appeal in the following judgment :— 

“The transaction was in its inception clearly one of mortgage. 
But under the terms of the deed the mortgagee was empowered in 
certain events to convert his mortgage title into an absolute title 
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by purchase, either as to a portion or the whole of the lands. 
Upon a settlement of the mortgage accounts and an ascertainment 
of the balance due at the appointed time, and upon the non¬ 
payment of such balance, he was empowered to take and hold the 
lands as a purchaser, the price of each veli of land being fixed by 
the deed. 


“ The Defendants, the representatives of the mortgagee, do not 
even allege any settlement of the mortgage accounts. 


“The possession acquired originally was clearly a possession as 
mortgagee, and the mortgage accounts never having been settled, 
the Defendants’ possession must still be referred to that title. 
Such evidence as there is (the pymash papers) applicable to the 
period subsequent to the five years mentioned in the deed, shews 
that the Defendants were then regarded as mortgagees, not as full 
proprietors, and the language of the subsequent leases, assuming 
them to be established, does not suffice to alter the undoubted 
character of the transaction.” 


Mr. Mayne , for the Appellants, contended that according to the 
true construction of the document and the intention of the parties 
thereto, the clause for redemption was not intended to operate 
beyond five years. The equity to redeem ceased in 1820, and 
both parties so understood it. But in 1871 the mortgagors 
suddenly call for an account and redemption. The case is con¬ 
cluded by Pattabhiramier v. Vencatarow Naicken(l). In that case, 
upon a precisely similar document, it was decided that after the 
expiration of the time named for redemption the estate of the 
mortgagee became absolute ; on the ground that “what is known 
in England as the equity of redemption depends on the doctrine 
established by Courts of Equity, that the time stipulated in the 
mortgage deed is net of the essence of the contract. Such a 
doctrine was unknown to the ancient law of India!' The rule to 
be deduced from the Indian decisions is that the true intention of 
the parties is to be carried out in each case. Here the intention 
was that.after default in payment the ownership of the land should 
change, and all privity between the parties should cease, the right 


(1) 13 Moore’s Ind. Ap. Ca. 560. 
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of redemption being at the same time determined. As regards 
the provision for a settlement of account, that was introduced for 
the benefit of the mortgagors, and waived by them on account of 
their inability to pay the balance due. He referred also to Gokul- 
doss v. Kriparam (l); Dart's Vendors and Purchasers, p. 753. 

Mr. Leith, Q.C., and Mr. ]. Bruce Norton , for the Respon¬ 
dents :— 
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The transaction according to the intention of the parties and the 
true construction of the document was one of mortgage and not of 
conditional sale. The principle “once a mortgage always a mort¬ 
gage ” is and always has been a rule of the Madras High Court. 
The case in 13 Moore does not apply, the instrument in that case 
being held to be one of conditional sale. It is moreover opposed 
to a current of decisions which in Madras, since 1858, have ruled 
that wherever the object of the transaction is to secure a loan of 
money, no conditional sale can become absolute. In that case the 
Privy Council expressly guarded themselves from disturbing any 
rule of property established by judicial decisions so as to form part 
of the law of the forum. The decisions current in Madras were: 
Lakshmi Chelliali Garu v. Krishna Bhupata Dever ( 2 ); Saniathal 
v. Kamatchi Amma Boyi Saib (3); V enkatachellam Pillay v. 
Tirutnala Chary{ 4); Vanneri Purushottaman Nambudir v. Pat- 
tanattil Kunja Menwan (5) ; Nallam Gaundan v.Palam Gaun- 
dan{ 6 ) ; Venkata Reddi v. Parvati Animal (7). 


They referred also to Madras, S. D. 1862, p. 81 ; Ibid. 1860, 
pp. 26, 40 ; Ibid. 1862, p. 61 ; Ibid. 1860, p. 151 ; Ibid. 1859, 
p. 251 ; Ibid. 1858, pp. 26, 143; Ibid. 1855, p. 197 and p. 109 ; 
Ibid. 1852, pp. 69, 91. They referred also to Forbes v. Ameeroo- 
nissa Begum (8) ; Surreefoonnissa v. Sheik Enayet Hossain (9) ; 
Shankarbhai Gulabbhai v. Kassibhai Vithalbhai (10) ; Gokuldoss 
v. Kriparam (ll). 


(1) 13 Beng. L. R. 205, 210. 

(2) 7 Madras H. C. R. 6, 12. 

(3) 7 Madras H. C. R. 395. 

(4) 2 Madras H C. R. 289. 

(5) 2 Madras H. C. R. 382. 


(11) 13 Bengal L. R. 205. 


(6) 2 Madras H. C. R 420. 

(7) 1 Madras H. C. R. 460. 

(8; 10 Moore’s Ind. Ap. Ca. 348. 

(9) S Suth. W. R. 88. 

(10) 9 Bombay H. C. R. 69. 
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Mr. Mayne , in reply :— 

Up to 1858 there is a coarse of decisions consistent with the 
ruling in Pattabhiramier's casein 13th Moore to shew that the 
contract of mortgage by conditional sale was well known in the 
presidency, and enforceable according to its strict letter, the sale 
becoming absolute and the right to redeem ceasing on breach of 
the condition. 

He referred to Madras , S. D. 1850, p. 36 ; Ibid. 1853, p. 140 ; 
Ibid. 1854, p. 163; Ibid. 1857, pp. 148, 228; Ibid. 1851, p. 259 ; 
Ibid. 1852, pp. 69, 91 ; Ibid. 1855, p. 197. There is a further 
case, not noticed by the other side, of Rajah Kakerlapoody Jag • 
ganadha v. Rajah Vutsavry Jagganadha (l). 

From 1858 the course of decisions altered, and English barristers 
induced the Courts to import into their transactions the doctrines 
of English Courts of Equity. The High Court was established in 
1862, and adopted the same course, and if they considered that 
the intention of the parties was to give and take security for a 
loan, they preserved the right to redeem contrary to the literal 
meaning of the words employed in the contract. In Bombay the 
course of decision was consistent up to 1864; the case in 9th 
Bombay , p. 69, recognises this. The Hindu law recognises three 
kinds of mortgage: see Colebrooke’s Digest, vol. i, p. 183, pi. 112; 
p. 186, pi. 115-16; p. 193, pi. 119; 2 Stranges Hindu Law, 
p. 463, Ellis's note ; Ibid. pp. 466, 470. See also Elberling, p. 6, 
pars. 9, 10. 

The judgment of their Lordships was delivered by 
Sir James W. Colvile 

In the year 1815 certain persons described as the mirasi pro¬ 
prietors of eight shares in Rajagiri executed the deed of the 2nd 
of July of that year {which, is set out above). It purports on the 
face of it to be a-deed of usufructuary mortgage of certain lands 
in the hamlet of Manmoda t which is attached to Rajagiri , and 
to be made in favour of one Appavoo Modaliar, for the purpose 
of securing the repayment of 2500 pons in the manner therein 

specified. 


(1)2 Moore’s Ipd. Ap. Ca. j. 
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The name of Appavoo , was, however, used for that of Sami- 
nadha Mod altar , who was the real mortgagee, and is now repres¬ 
ented by the Appellants. The Respondents are the representatives 
of the mortgagors. This deed must now be taken to comprise all 
the terms of the contract ; and the only question is whether by 
force, and according to the tenor of its provisions, the mortgagees 
became in 1820 the absolute proprietors of the property ; or 
whether they continued to hold it as mortgagees, subject to the 
right of redemption, in which case the mortgage debt is admitted 
to have been liquidated by the usufruct at the close of the year 
I 866 - 67 . The Civil Court at Tcinjore and the High Court of 
Madras have taken the latter view of the transaction, and have 
given the Respondents the Plaintiffs in the suit, a decree for the 
lands with mesne profits from the above-mentioned date. 

In impugning this decree the Appellants have chiefly relied 
upon the law as laid down by this Committee in the case of Pat- 
tabhiramier v. Vencatarow Naicken and Another (l). And the 
contention before us has raised two questions, first whether that 
case, if assumed to contain a correct exposition of the law prevai¬ 
ling in the presidency of Fort St. George, g overns the present ; and, 
secondly, how far that exposition is to be taken to be of binding 
authority, regard being had to one passage in their Lordships’ 
judgment, and to the course of decision in the Courts of Madras. 

Their Lordships will in the first instance proceed to determine 
the first of these questions. 

Now, what was really decided by the case in the 13th Moore , 
Ind. Ap.? It was that the contract of mortgage by conditional 
sale is a form of security known under various names throughout 
India ; that according to the ancient law of India it was enforce¬ 
able according to its letter ; and that whether it was embodied in 
one instrument or in two separate instruments, and whether or not 
the transaction appeared on the face of the instrument to be in its 
inception a mortgage ; and further, that this law must be taken to 
prevail in every part of India in which it had not been modified 
either by actual legislation or by established practice. 

The subject matter of the decision, therefore, is the contract of 
mortgage by conditional sale. 
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Mr. Justice MacPherson , in his work upon mortgages thus 
defines, and, as their Lordships think, accurately defines, this form 
of security. He says : 4 The mortgage by conditional sale, * kut- 
kubula, or bye- bil-wufa,* is that in which the borrower, not 
making himself personally liable for the repayment of the loan, 
covenants that, on default of payment of principal and interest on 
a certain date, the land pledged shall pass to the mortgagee.” 
Such a mortgage might or might not be usufructuary. If usufruc¬ 
tuary, it usually contained a stipulation that the usufruct should be 
in lieu of interest. The eflect of such a stipulation was modified 
by legislation in consequence of the laws against usury, but has, 
by Act XXVIII. of 1855, been restored in its integrity as to all 
contracts made subsequent to the passing of that Act. The 
essential characteristic of a mortgage by conditional sale was, that 
on the breach of the condition the contract executed itself, and 
the transaction was closed and became one of absolute sale with¬ 
out any further act of the parties or accountability between them. 
That it still has this eflect in the Presidency of Madras was what 


was decided by the case in the 13th Moore , Ind. Ap. 


Such a security, however, seems to be very distinguishable from 
that which is in question in the suit. By the deed of the 2nd of 
July, 1815, the mortgagors stated that by reason of urgent need 
they had mortgaged to the mortgagee and put him in possession 
of the lands in question ; and that they had agreed to pay the 
principal sum of 2500 pons (which was made up of 1000pons bor¬ 
rowed in cash, and a debt which they had undertaken to pay) with 
interest at 1 fanam per 10 pons per mensem; they then stipu¬ 
lated that the rents should be applied first in payment of the 
Government revenue; next in payment of the salary of a manager; 
and afterwards in reduction of the debt. So far the security does 
not differ from a simple usufructuary mortgage. Then follows 
this clause : 44 The instalments for this money are as follows :— 
To be paid on the 30th Panguni of Yuva (corresponding to 9 th 
April, 1816), 500 pons ; on the 30th Panguni of Dhata (correspond¬ 
ing to the 10th of April, 1817), 500 pons; on the 30th Panguni of 
Iswara (corresponding to ), 500 pons; on the 30th Pan- 

gnni of Bahudhania (corresponding to ), 500 pons.” 

These payments, if made, would reduce the debt by 2000 pons. 
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The satisfaction of the balance, which might include 500 pons 
of principal money, was left to be made by an adjustment of 
accounts. The deed goes on thus : “ and in the year Pramadhi, 
corresponding to 1819-20, a settlement of the accounts of the 
receipts and disbursements shall be made, and any amount that 
may be due after deducting payments out of the principal and in- 
terest as aforesaid, we undertake to pay in cash in full on the rowthen. 
30 Panguni of the said year (corresponding to the ), 

and to redeem the mortgage.” ‘The obligation, therefore, to pay 
the balance before a day fixed was not to attach until that 
balance should have been ascertained by an account, in which the 
mortgagee was necessarily to be the accounting party. And what 
was to be the consequence of the breach of this obligation if it did 
attach? Not that thereupon that which was a mortgage in its 
inception was to become an absolute sale as from the beginning, 
finally closing the transaction between the parties, as in the case of 
an ordinary mortgage by conditional sale ; but that the land 
should be valued at so much per veli; that the mortgagee should 
become the purchaser at that rate of so much of it as would satisfy 
the balance due to him, taking the whole if such balance amounted 
to 1269 pons and 3f fanams, but retaining his right to sue the 
mortgagors personally for any final balance of the original debt 
and interest that might remain due after the completion of that 
purchase. 


It is admitted that the mortgagors never paid any of the several 
instalments of 500 pons, and Mr. Mayne called upon their Lord- 
ships therefore, to presume that on the 9th of April, 1820, at least 
the sum of 1269 pons remain due. But on the other hand it 
has been found by the Lower Court, and it is admitted in the Ap¬ 
pellant’s case, that no settlement of accounts took place in 1820, 
or subsequently thereto. Their Lordships are therefore of opinion 

that this case (the security not being a mortgage by conditional 
sale) stands clear of the decision in the 13 Moore's Ind. Ap.; and, 
further, that there is no reason for presuming, even at this distance 
of time, that the very special agreement contained in the deed of 
the 2nd of July for the purchase of the property in certain events 
was carried out between the parties according to its terms, the 
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contemplated settlement of accounts being a necessary preliminary 
to the performance of that contract. Indeed the Appellants have 
not distinctly rested their case on any such presumption. 

The conclusion at which their Lordships have thus arrived being 
of itself sufficient to determine this appeal, it is not absolutely 
necessary for them to consider the second of the questions raised 
concerning the decision in the 13 Moores Ind. Ap. The great 
importance however, of the principles involved in that question 

induces them to notice it. 

The passage of the judgment in the case of Pattabhiramier v. 
Vencatarow Naicken (l), which seems to have led the Courts of 
India , and some of the cases which will be afterwards cited, to the 
belief that it had not that binding force upon them which an un¬ 
qualified ruling of this tribunal of ultimate resort would unques¬ 
tionably possess, is in these words : “it must not then be supposed 
that in allowing this appeal their Lordships design to disturb any 
rule of property established by judicial decisions so as to form part 
of the law of the forum, wherever such may prevail, or to aflect 
any title founded thereon.” In order, then, to see how far this 
reservation, taking in its fullest sense, can qualify the effect of the 
judgment, it is necessary to consider what has been the course of 
decision upon mortgages by conditional sale in the Courts of 
Madras. 

Mr. Mayne has shewn that up to 1858 the decisions of the late 
Sudder Court of Madras were, with one exception, perfectly con¬ 
sistent with that of this Board in Pattabhiramier's case. Indeed, 
this is almost admitted in the judgment of the High Court of 
Madras of the 11th of December, 1871, which will be afterwards 
referred to. But in 1858 the current of decision seems suddenly 
to have turned. In the case No. 49 of 1858, decided on the 28th 
of August in that year {Madras Sudder Adawlut Decisions for 
1858, p. 142), the judges said : “ The Court observes that the 

transaction was a loan of money on the security of certain pro¬ 
perty, and that the established practice of the Courts of Equity in 
England is to recognise in the mortgagor a right of redemption, 
notwithstanding that the time stipulated for foreclosure may have 


(1) 13 Moore's Ind. Ap. Ca. 560. 
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passed by, and they do so on the ground that the repayment to 
the mortgagee of the money lent by him, with interest, is in 
equitable discharge of his claims. The Court of Sudder Adawlut 
recognises the justice of this principle. They remark that there 
is an obvious distinction between a conditional sale with power to 
redeem and a mortgage. The parties in the first instance fix a 
value on the property, and the transaction is a true arrangement 
for the sale thereof for such consideration. In the latter instance, 
a sum is borrowed not representing the value of the property, and 
it may be far within such value, the only care being that the 
property shall be of such value as will cover the loan by way of 
security. It is therefore strictly equitable that on the failure to 
pay off the loan by the time stipulated the lender should fall 
back upon the security, not to absorb the whole, but to take this 
money out of it. The clause of forfeiture in a mortgage deed the 
Court views as introduced in terrorcm, by way of a penalty, and it 
is not the practice of the Courts of Equity to enforce penalties. 
They merely accord to the several parties their just and equitable 
rights, ascertained on consideration of the value that has passed 
from the one to the other, and which has to be recovered back.” 

It appears, then, that the Judges of the late Sudder Court in 185S 
took upon themselves, in contravention of the law of India, as de¬ 
clared and enforced by the decisions of their predecessors, to apply 
to this class of security for the first time the principles which the 
English Courts of Equity have for centuries applied to mortgages 
in this country. It would seem, however, that they did not adopt 
those principles in their integrity, since they treated the stipula¬ 
tion in favour of the mortgagee as a mere penalty, and made no 
provision for his getting the benefit of it by the machinery of a 
foreclosure suit. They apparently contemplated no remedy against 
the mortgaged property but that of sale. 

This case was followed by the late Sudder Court, notwithstand¬ 
ing the vigorous and well-reasoned protest of one of its Judges 
(Mr. Morehead ), which is to be found at page 150 of the S. A. D. 
for 1859, in three cases decided iu 1859, and in three more, of 
which one was the very case of Pattabhiramier, dicided in 1860. 
And so the course of decision in the Courts of Madras stood when 
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special leave to appeal was granted in Pattabhiramier's case by 
this Board in April, 1861. Now, if that appeal had been prose¬ 
cuted without delay, and those who constituted the Committee 
that heard it had had before them all the cases in favour of the 
decree which had then been decided in the Madras Court, their 
Lordships believe that the Committee would nevertheless have 
allowed the appeal, and, so far from treating those cases as estab¬ 
lishing a course of practice inconsistent with that which had 
previously prevailed, would have overruled them as decided on 
erroneous principles. 

It unfortunately happened, however, that the appeal slept for 
nine years, and that in the interval the Sudder Court, and after¬ 
wards the High Court which succeeded it, continued the course 
of decision which the former had begun in 1858. This appears by 
the judgments of the High Court in l Madras High Court Rep., 
p. 460 ; 2 Madras High Court Rep., 420 ; and 7 Madras High 
Court Rep., p. 6. In the first of these cases Chief Justice 
Scotland recognised the mortgagee’s right to a decree for fore¬ 
closure, which does not seem to have been admitted by the earlier 
decrees. In the second the Judges treated the law as settled in 
almost absolute conformity with that administered by the Court 
of Chancery ; observing, however, that in India , as in England , 
there may be sales with a condition for re-purchase within a 
fixed time, against the breach of which equity will not relieve. 
On this point they said, “it is the intention of the parties which 
governs, and that intention may be shewn by the deed itself, by 
other instruments, or even by oral evidence.” In the last case 
the Judges held that the security in question was one of the latter 
class, and accordingly gave effect to it according to its strict 
tenor. But in giving their judgment, which was delivered late 
in December, 1871, they took occasion to say, of the case in 

13 Moore's Ind. Ap.:— 

“ if we were bound by a case recently decided in the Privy 
Council, the Appellant must necessarily succeed, for the Judicial 
Committee observe that there has been no course of decision in 
Madras admitting of relief after the time. They base their judg¬ 
ment upon this, and intimate that it would have been the other 


VOL. II.] 


INDIAN APPEALS. 


253 


way if the fact were otherwise. It is otherwise, for the decisions 
of the late Sudder-Court since 1858 have carried the doctrine so 
far as to say that wherever the security for money is an object of 
the transaction, no sale can become absolute. The High Court 
have followed the English rule which the Sudder Court intended 
to follow, and have held the question to be one of construction, 
admitting, however, for the purposes of the construction, other 
documents and oral evidence/’ 
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A similar alteration by judicial decisions of the antecedent law 
seems to have been effected at Bombay , though at a later period. 
In the case No. 608 of 1871, reported 9 Bomb. H. C. R., p. 69, 
Westropp, C.J., reviews the law and its changes both at Madras 
and Bombay. He states that the change in the latter Presidency 
dates only from 1864, when the case of Ranji v. Chinto (l) was 
decided. And the Chief Justice observes : “ The recognition of 

the right to redeem was, having regard to the previous decisions 
of the Sudder Adawlut, perhaps somewhat a strong measure. It 
had, however, for a long time previously been considered a de¬ 
sirable course to adopt, and eminent Judges of the High Court, 
who had formerly been judges of the S. A., regretted that their 
predecessors had, for the most part, enforced the conditions for 
purchase in gahan lahan mortgages, as such a course had been 
found to promote most oppressive and grasping conduct on the 
part of money-lenders in the Mofussil.” It would be difficult to 
have a more candid admission of the assumption by the Courts of 
the functions of the Legislature. This case also shews that the 
Bombay as well as the Madras Court has come to the conclusion 
that the modern course of decision is to prevail against that of 
this Committee in Pattabhiraniier's case. 

The next case reported in this volume, No. 85 of 1871, rules 
that the right of redemption subsists, and will be enforced, al¬ 
though any number of years may have elapsed since the mort¬ 
gagee’s title under the terms of the deed would have become 
absolute, unless the right to redemption is barred by the 15th 
clause of sect. 1 of the Limitation Act XIV. of 1859. 

It appears to their Lordships that this action of the Courts of 

(l) 1 Bombay H. C. R. 19^. 
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the Minor Presidencies is open to grave objection ; not only be¬ 
cause in so altering the existing law they usurped the functions of 
the Legislature, but also because the change, as effected, involved 
very mischievous consequences. Under the law as laid down by 
them, persons who fifty years before had acquired, as the law then 
stood, an indefeasible title in lands, which they had ever since 
held and enjoyed in optima fide , became liable to be dispossessed, 
and compelled to account for mesne profits at the suit of the 
representatives of the mortgagor against whom the sixty years' 
rule of limitation has not yet run. Nor is this an imaginary case. 
In the latest decision cited at the Bar (No. 551 of 1874, 7 Mad. 
H. C. R. 395), the mortgage deed was executed in 1811, the title 
of the mortgagee became absolute in 1816 ; there had been since 
1811 uninterrupted possession by him, or by a purchaser from 
him ; and the suit to redeem must have been brought but just 
within the sixty years’ period of limitation. The Reports shew 
that other instances of similar disturbance of title have occurred, 
and more may occur. 

Again, the distinction between sales with a condition for re¬ 
purchase, and mortgages by conditional sale, is made to depend 
upon the intention of the parties to the original transaction, prove- 
able, if need be, by oral evidence. This seems to open a wide 
field of litigation, and to leave much to the discretion of the 
Judge in each particular case ; and the inquiry is embarrassed by 
the circumstance that the parties whose intention is to be ascer¬ 
tained cannot, in the case of an ancient transaction, have con¬ 
tracted with reference to a State of law which the Courts of 
Madras have decided no longer exists. 

In Bengal , where the possible mischiefs that might rusult from 
leaving mortgages by conditional sale to take effect according to 
their tenor early became apparent, the Legislature proceeded on 
sound principles to apply a remedy. By Regulation I. of 1798, it 
gave the mortgagor the means of avoiding any dispute as to 
tender, and of keeping alive his right of redemption by a payment 

into Court. 

By Regulation XVII. of 1806, it made provision for redemption 
and judicial foreclosure by the procedure still in use. But this 
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Regulation, as was properly decided in the case of Sureefoonissa 
v. Shaikh Etiayet Hossein (l), had not a retrospective operation 
upon titles which had become absolute before it came into force. 
The contrast between this mode of proceeding and that followed 
by the Courts in Madras and Bombay is obvious. 

The state of the authorities being such as has been described, it 
may obviously become a question with this Committee in future 
cases whether they will follow the decision in the 13th Moore 
which appears to them based upon sound principles, or the new 
course of decision that has sprung up at Madras and Bombay , 
which appears to them to have been, in its origin, radically 
unsound. 

On a stale claim to redeem a mortgage, and dispossess a mort¬ 
gagee who had, before 1858, acquired an absolute title, there 
would strong reasons for adopting the former course. In the 
case of a security executed since 1858 there would be strong 
reasons for recognising and giving effect to theMadras authorities, 
with reference to which the parties might be supposed to have 
contracted. Their Lordships abstain from expressing any opinion 
upon this question until th^ necessity for determining it shall 
arise. They deem it right, however, to observe that this state of 
the law is eminently unsatisfactory, and one which seems to call 
for the interposition of the Legislature. 

An Act affirming the right of the mortgagor to redeem until 
foreclosure by a judicial proceeding, and giving to the mortgagee 
the means of obtaining such a foreclosure, with a reservation in 
favour of mortgagees whose titles, under the law' as understood 
before 1858, had become absolute before a date to be fixed by the 
Act, would probably settle the law, without injustice to any party* 

In the present case, their Lordships can only recommend Her 

Majesty to affirm the decree under appeal, and to dismiss this 
appeal with costs. 

Agent for the Appellants : Mr. T. L. Wilson. 

Agent for the Respondents : Mr. Horace Earle. 
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MUSSUMAT BHAGBUTTI DAEE .... Defendant ; 


AND 

CHOWDRY BHOLANATH THAKOOR AND 
Others . 



Plaintiffs. 


ON APPEAL FROM THE HIGH COURT at BENGAL. 


Hindu Law—Construction of Deed—Accumulations by Hindu Widow — 

Alienation. 


A Hindu widow has no greater power of alienation over the profits than 
she has over the corpus of her husband’s estate : whatever she purchases out 
of those profits is an increment to that estate ; secus, where she holds under 
a deed which in express terms gives her an estate for life with a power to 
appropriate the profits. 

Such a deed must be construed according to the plain ordinary meaning 
of its terms; and words may not be imported into it, from any conjectural 
view of its intention, which would have the effect of materially changing the 

nature of the estate thereby created. 

Sreemutty Rabntty Dossee v. Sibchunder Mullick (ij explained. 


APPEAL from two decrees made by the High Court of Bengal 
(Jan. 17, 1871), on two appeals from a decree of the Subordinate 

Judge of Tiflioot (April 21, 1870). 

On the 10th of June, 1869, the Respondents, as the reversionary 

heirs of one Odan Thakoon, deceased, sued the Appellant and two 
others who did not appear to recover (l) the lands which had 
been left by Odan, being parcels scheduled to the plaint, and 
numbered 1-12 ; (2). Lands acquired by ChundefbutU (Odan s 
widow) after her husband's death, out of the income of her hus¬ 
band's estate, numbered 13-19 ; (3) certain moveables, numbered 
21-30; (4) houses and other buildings appertaining to Odan s 

family dwelling-house, and four gardens and orchards exiting 

upon Odan's estate, numbered 21,31, 32, 33 and . an 
Thakoof died in February, 1827, leaving a son, Gtrdhari,Ythorn . he 
had adopted in the Kritima form, and according to the M.th. 
£w which prevails in Tirhoot. On the 21st of January 1827. 
after the adoption, he executed an instrument or deed of gift, 

* Present -— Sir James W. COLVILE, SIR BARNES 1 ‘EACOCK, SIR MONTAGUE 

E. SMITH, and SIR ROBE RT P. COLLIER. _ 

(i) 6 Moore’s Ind. Ap. Ca. I. 
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which is sufficiently set out in the judgment reported below. 
Girdhari on the same day executed a similar deed ; and died in 
October, 1852, without issue. The widow died in January, 1857, 
having retained possession of her husband’s estate down to her 

death. 

The Appellant contended in her written statement that Girdhari 
having died before the widow, the estate of the latter became 
absolute under the deed, and descended accordingly as stridhun 
to her granddaughter, the Appellant; as to parcels 15, 16 and 17, 
that they had been acquired by the Appellant or her mother, 
Suntbutti , and not by the widow ; as to the parcels acquired by 
the widow out of the profits of her husband’s estate, they could 
not, as erroneously presumed by the Respondents, be considered 
ancestral property and as to the moveables, that the Respon¬ 
dents were in possession. 

The Subordinate Judge held that as to the real property of 
which Odan Thakoor died possessed the same devolved upon 
Respondents as his nearest male heirs. 

As to Lots 15, 16, 17, he held that they were bought by the 
Appellant and her mother, and formed no part of Odan Thakoor's 
or his widow’s estate. 

As to the properties purchased by the widow after her husband’s 
death, the Judge did not consider that the respondents had suffi¬ 
ciently proved that these purchases had not been made with sepa¬ 
rately acquired funds of the widow, but he also held that, even if 
those purchases had been made with the proceeds of her husband’s 
estate, she was entitled to the parcels so purchased as her own 
separate property under the terms of the deed of gift. 

As to the personalty, he held that the Respondents had not 
proved that it belonged to the estate of Odan Thakoor . He 
accordingly decreed in favour of the Respondents in respect of 
Lots 1-12 and dismissed the suit as to the remainder. 

Both parties having appealed to the High Court against this 
Decree, a Division Bench, consisting of Mr. Justice L. S. Jackson 
and Mr. Ainslie , affirmed the decision of the Lower Judge so far 
as the real property left by Odan Thakoor was concerned, and re¬ 
versed the decision as to all the rest of the property, save Lots 15, 
16, and 17. 
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The judgment of the High Court will be found in the Bengal 
1875 Law Reports, vol. vii., p. 93. 


Mussumat 

bhagbutti 

Daee 

v. 

CHOWDRY 

BHOLANATH 

THAKOOR. 


Mr. Cowie, Q.C., and Mr./. D. Bell , for the Appellant. 
Mr. Leith , Q.C., and Mr. Doyne , for the Respondents. 
The judgment of their Lordships was delivered by 


Sir Robert P. Collier :— 


In order to make this case intelligible, the following facts require 
to be stated. Odan Thakoor was one of three brothers. Shortly 
before his death, which occurred in February, 1827, he had 
adopted a son of the name of Girdhari Thakoor , who was a son of 
his brother. At that time he had a wife, Mussumat Chunderbutti 
and he had a daughter, Mussumat Suntbutti. He shortly before 
his death, on the 21st of January, 1827, executed a document 
which will have to be referred to hereafter, upon which the. 
question in this case arises and a document of a similar character 
and very similar in terms was also executed by Girdhari. Under 
these documents the present Defendant ,Mussumat Bhagbutti Daee » 
who is the granddaughter of Odan Thakoor and of Mussumat 
Chunderbutti , claimed all the land in question, being thirty-four 
lots. The Plaintiffs, who are nephews or grand-nephews of Odan 
Thakoor , brought their suit to obtain possession of these lots, and 
they have succeeded with respect to the first twelve of them in 
both Courts. As far as the lots up to No. 12 are concerned there 
is now no dispute. Those lots were, in fact, lots of real property 
which belonged to Odan Thakoor in his lifetime, and which, it is 
now agreed, upon the death of Mussumat Chunderbutti reverted to 
the Plaintiffs as the heirs of Odan Thakoor , or at all events of 
Girdhari , his adopted son,; nor is there now any dispute as to lots 
Nos. 15, 16, and 17, which both Courts have given to the 

Defendant. 

With regard to the greater part of the other lots, the Plaintiffs 
contend that the Mussumat held the property out of the proceeds 
of which these lots were purchased as a Hindu widow, and that 
they were an increment to that property, and did not descend to 

her heir. 

The question arises upon the construction of these documents. 
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The first is that executed by Odati Thakoor himself on the 21st of T • 
January, 1827, and is in these terms: “ I am Odan Thakoor *, pro* 1875 
prietor of one-third share of the whole 16 annas” of certain mussumat 
mouzahs “ which I inherited from my forefathers,” and so on. BH ^|g TTI 

“ Whereas no son is born to me except one daughter, by name v. 

Chowdry 

Mussumat Suntbutti t \vhon\ I have reared up like my son, and have bholanath 
still got in my house, and not allowed to go to her husband’s Th ako or. 

house, and as on account of my dotage I have given up all hopes 
of my existence, consequently, in order to evade all future dis¬ 
putes I have made a partition in this wise : that a one-third share 
out of the whole 16 annas of mouzah Munkowli usli with dakhili, 

Rs.1100 in cash, and Bhichuck slave with his children, 1 have 
granted to Mussumat Sunthutti , my daughter, for her maintenance, 
in order that she may enjoy possession of the same with her 
children, as proprietress, and thus pass her days,” giving to Sunt - 
butti an estate of inheritance in this particular property—“that 
the remaining ‘milkiut’ and ‘minhai’ estates, together with the 
amount of ready money, articles,slaves, and all household furniture 
I have placed in the possession of Mussumat Chunderbutti Thakoo- 
fain, my wife, to be enjoyed during her lifetime, in order that she 
may hold possession of all the properties and milkiut possessed by 
me, the declarant, during her lifetime, and by the payment of the 
Government revenue, appropriate the profits derived therefrom, 
but that she should not by any means transfer the milkiut estates 
and the slaves ; that after the death of may aforesaid wife the 
milkiut and household furniture shall devolve on Girdhari 
Thakoor , my kurta (adopted son), and that no objection thereto 
raised by anyone shall be ever held valid.” On the same day a 
similar document, no doubt slightly differing in terms, but in their 
Lordships’ judgment, in no material particular, was executed by 
Girdhari , the adopted son. It does not appear to their Lorships 
necessaryto enter into the question as to the effect of the particular 
form of adoption : it is enough to say that it gave him a right to 
the inheritance. 

The Subordinate Judge has construed this decument in what 
would certainly appear to be its plain ordinary meaning, namely, 
that it was in the nature of a family settlement, giving "to 
Chunderbutti as an estate for life, with a power to appropriate the 

U 2 
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profits; and to Girdhari what would be termed in the phraseology 
of English law a vested remainder on her death. According to 
this construction, she would have the power of making whatever 
use she chose of the proceeds of her estates ; and if she bought 

land or personal property with them, that land and that property 
would be hers, and would devolve on theDefendant who represents 
her. Applying this principle he gave the Plaintiffs a decree for 
the first twelve lots of the thirty-four lots claimed, affirming the 
title of the Defendant to the remainder. The view of the High 
Court was different ; they indeed agreed with the finding of the 
subordinate Judge with respect to the first twelve lots, in which he 
was manifestly right, for the documents referred to certainly gave 
to Chutiderbutti no more than a life estate. They also affirmed, 
but on different and special grounds, his judgment as to Lots 
15, 16,17. But they differed from him upon the construction 
of these instruments, expressing their opinion in these terms; 
“Shortly, the effect of the two ikrarnamas which have been read 
to us appears to be this, that by an understanding between Odan 
Thakoor and his adopted son, carried out in those instruments, it 
was agreed that notwithstanding the adopiionChunderbutti should 
take and enjoy the estate of her husband, whose death was then 
apprehended, and which did shortly afterwards occur, in the same 
mode as she would have taken and enjoyed it if no adoption had 
taken place,” that is, in her character as a Hindu widow. 

Their Lorships, on considering this intrument, together with 
the surrounding circumstances, which no doubt are proper to be 

regarded, have come to the conclusion that there is no sufficient 

reason for departing from what appears to be the plain and obvious 
construction of its language. There is no evidence whatever, 
extraneous to it, of any such understanding as that supposed by 
the Court to have been come to between Odan Thakoor and his 
adopted son. If there had been it would have been easy to express 
it * but as no such understanding is expressed, or is in their Lord- 
ships’ judgment to be inferred by necessary or even reasonable 
implication from the language of the instrument, they do not feel- 
justified 'upon mere conjecture of what might probably have been 
intended, in so interpreting it as materially to change the nature 
of the estate taken by Chunderbutti. If she took the estate only 
of a Hindu widow, one consequence, no doubt, would be that she 


VOL. II.] 


INDIAN APPEALS. 


261 


would be unable to alienate the profits, or that at all events, what* 
ever she purchased out of them would be an increment to her 1875 
husband’s estate, and the Plaintiffs would be entitled to recover mussumat 
possession of all such property, real and personal. But, on the BH ^ G A B E U E TTI 
other hand, she would have certain rights as a Hindu widow; for v . 
example, she would have the right under certain circumstances, it b HO lanath 
the estate were insufficient to defray the funeral expenses or her Thakoqr. 
maintenance, to alienate it altogether. She certainly would have 
the power of selling her own estate ; and it would further follow 
that Girdhari would not be possessed in any sense of a vested 
remainder, but merely of a contingent one. It would also follow 
that she would completely represent the estate, and under certain 
circumstances the Statute of Limitations might run against the 
heirs to the estate, whoever they might be. 

Their Lordships see no sufficient reason for importing into this 
document words which would carry with them all these conse¬ 
quences, and they agree with the Subordinate Judge in construing 
it according to its plain meaning. 

A case has indeed been called to the attention of their Lordships 
in which a somewhat limited construction was put by this Board 
upon words in a deed whereby a Hindu widow was given an estate 
for her sole and absolute use and benefit: Sreeinutty Rabutty Dossee 
v. Sibchunder Mullick (l). The circumstances of that case were 
these, as far as they are material to the present purpose. A deed 
of arrangement and release had been entered into between mem¬ 
bers of a Hindu family in respect of a joint estate which was 
claimed by a childless Hindu widow,in the character of heiress and 
legal personal representative of her deceased husband, and that be¬ 
ing so, and her claim in that character being recited in the deed, 
their Lordships thought that the terms “ her sole absolute use and 
benefit ” must be construed with respect to the character in which 
she claimed, in which she sued, and in which she was described in 
the deed. That case does not appear to their Lordships to have any 
material bearing on the present. This is not a case in which the 
widow claimed any right as a widow—in fact she had none; nor is 
she any party to the deeds, nor are they drawn under circum¬ 
stances at all similar to those in that case. 


36 
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Under these circumstances, their Lordships have come to the 
187 s conclusion that whatever property, real or personal, was bought by 
Mussumat Chunderbutti out of the proceeds of her husband’s estate, belongs 
1 to her > and consequently to the Defendant. 

LMLE # 

v * This view of the case disposes of all the items in the cause, 

CHOWDRY 

Bholanath exce Pt No. 20, and from No. 30 to 34 ; all the items subsequent to 
Th akoor. No. 12 except these comprise either real or personal property 

which has been found by the Subordinate Judge to have been 
bought by Chunderbutti with the proceeds of her husband’s estate, 
and which finding their Lordships uphold. No. 20 comprises the 
house in which Odan Thakoor lived, and must in their Lordships’ 
opinion be recovered by the Plaintiffs on the same principle on 
which they established their claim to Lots 1 to 12. As to the last 
four items, the Subordinate Judge finds that the Plaintiffs gave 
no evidence of their right to th°m. The Defendant must therefore 
retain them. 

Their Lordships will, therefore, humbly advise Her Majesty that 
the decrees of both the lower Courts be discharged, and in lieu 
thereof that it be ordered that the Plaintiffs recover the mouzahs 
numbered in the plaint from 1 to 12, both numbers inclusive, and 
the property numbered 20, and that as to the residue of the pro¬ 
perties mentioned in the plaint the suit ought to be dismissed. 
Their Lordships will further direct that the costs of the Plaintiffs 
in the Court of the Subordinate Judge, in proportion to the amount 
decreed by Her Majesty in Council, be paid by all the Defendants, 
and that the costs of each of the Defendants in the said Court of 
the Subordinate Judge, in proportion to the claim disallowed by 
Her Majesty in Council, be paid by the Plaintiffs, and that the 
costs in the High Court be borne by the Plaintiffs and the Defen - 
dant Mussumat Bhagbutti Daee respectively, in proportion to the 
value of the property decreed and disallowed by Her Majesty in 
Council. The costs awarded as above mentioned are to carry 
interest at the rate of 6 per cent, per annum from the date of the 
decrees of the Lower Courts, respectively, to the dates of realiza¬ 
tion. There will be no costs of this appeal. 

Agents for the Appellant: Messrs. Henderson & Co. 

Agent for the Respondents: Mr. T. L. Wilson. 
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CHOWDHRY CHINTAMUN SINGH . . . Plaintiff; 

and 

MUSSAMAT NOWLUKHO KONWAKI . . Defendant. 

ON APPEAL FROM THE HIGH COURT AT BENGAL. 


J. C.* 
«875 

June 30; 
July 1. 


Mitaksliara Law— Impartible Zemindary—Custom of Descent. 

A custom of descent according to the law of primogeniture may exist by 
Kolachar or family custom, although the estate may be neither a raj nor a 
poll i am. 

Whether the general status of a family be joint or divided,property which 
is joint will follow one, and property which is separate will follow another 
course of succession. 

Where ancestral impartible property is governed by the law of the Mitak 
shara that law, in the event of the holder dying without male issue, would if 
the family be undivided give the succession to the next collateral male heir 
in preference to the widow or daughters of the last possessor. Such property 
is not deemed to be separate estate while the family remains joint and un¬ 
divided in the full sense of the term. 

Katama Natchiar v. The Rajah of Shivagunga (1 ) approved. 

APPEAL from a decision of the Bengal High Court (July 9. 
1873), dismissing the Appellant’s suit, which had been iu part 
decreed by the judgment of the Subordinate Judge of Bhaugul- 
pore (March 14, 1872). 

The subject of appeal was an impartible talook called Gungorc, 
of which the name of Runjeet Singh was, in May, 1861, enrolled in 
the place of his father as the registered proprietor. He died in 
April, 1869,leaving the Respondent (his widow) and two daughters, 
but no sons. The widow, on the 30th of May, 1870, obtained from 
. the High Court a certificate of administration to her husband’s 
.estates under Act XXVII. of 1860; and, on the 17th of April, 
1871, the Appellant, as cousin german and eldest male heir of 
Runjeet , sued her to obtain possession of Gungore and of other 

property not comprised within the present appeal ; all of which 

he claimed as joint estate, contending that the widow was entitled 

* Present SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MON¬ 
TAGUE E. Smith, and Sir Robert P. collier. 

; - ( I) 9 Moore’s Ind. Ap. Ca. 539. 
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only to maintenance, and that the talook itself being impartible 
1875 devolved by virtue of a family custom on him as the eldest male 
Chowdhrv of the family. The Respondent, on the other hand, by her written 

CH Singh UN statement * while admitting the family custom as to the estate being 
v. indivisible and going to a single person, that is, an eldest son, 

Nowlukho ^ en * ec ^ the family was in any respect joint, and maintained 
Konwari. that there was no custom, usage, or kolachar, which could nega¬ 
tive her right and deprive her of the estate of the deceased.” 


The Subordinate Judge was of opinion that the Appellant had in 
reference to the talook Gun gore proved the custom as alleged by 
him, and accordingly gave him a decree. As to the other proper¬ 
ties of Runjeet Singh sued for, he dismissed the suit on the ground 
that Runjeet Singh was wholly separated from the Appellant at 
the time of his death ; and that therefore, and as the alleged 
custom was confined to talook Gun go re , the Respondent was under 
the ordinary Hindu law the heiress of her husband. 

The Division Bench of the High Court ( Phear and Morris , JJ.) 
held that, as to Gun gore , the Appellant had failed to prove any 
custom in derogation of the ordinary law of succession so far as a 
widow’s right is concerned, and that therefore, and as Runjeet was 
in the separate and exclusive enjoyment of the talook at the time 
of his death, the Respondent and not the Appellant was his 
heiress as to that talook as well as to the other property of her 
deceased husband. 

The history of the talook, which was described in the evidence as 
“ancestral from the time of Dhunyar Singh” was as follows 

On the 17th of. May, 1809, a suit came on for hearing on appeal 
before the Provincial Court of Moorshedabad , in which Rajun 
Singh , the second son of Dhunyar Singh, sought to have as against 
his brother Gunput Singh, and his nephew Chow dry Birj raj Singh, 
a partition of the talook, but it was held that it was an impartible 
estate, held for many generations in the name of one only, that is 
to say, Birjraj , his father, grandfather, &c. Birjraj Singh accor¬ 
dingly remained in undisputed sole enjoyment in that way of that 
talook until his death in September, 1831, the other properties 
being joint, and at any time partible. Shortly before his death 
Birjrajy in accordance with the family custom, constituted his 
eldest son, Gurdyal his sole successor to the talook in question. 
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On the death of Birjraj , two documents, called deeds of parti* 
tion, were executed on the 31st of January, 1832. and filed in the 1875 
Bhaugulpore Collectorate on the 9th of March following. One was Chowdhrv 
executed by Ramdyal Singh (the father of present Appellant) Chi s ^amun 

and his uncle Soman, and the part of it now material is as v . 

Mussamut 

follows :— NOWLUKHO 

“Whereas the said Chowdhry Birjraj Singh, proprietor and konwari. 
zemindar, departed this life by the will of God in the month of 
Assin, 1239 Fuslee, leaving him surviving his eldest son Gurdyal 
Singh, and us the declarants, his heirs ; consequently we the 
declarants, of our own freewill and accord, in a sound state of 
mind and body, in accordance with the testament of our brother 
and father deceased, who while alive constituted the said Gurdyal 
Singh , conformably with family custom, the proprietor and his 
successor, do hereby ingenuously declare as follows 
“Talooka Gungore, pergunnah Pliarkya, comprising five mouzahs, 
both usli and dakhili, an ancestral estate, has been, in accordance 
with family custom, from time immemorial, held by one person, 
the eldest son, and the registered proprietor, from generation 
to generation; and in case the registered proprietor dies without 
issue, the younger brother of the deceased or his eldest son becomes 
the rightful proprietor of talooka Gungore. The said Gurdyal 
Singh is competent to present a petition and have his name 
enrolled as proprietor in the Collectorate Records by the removal 
of the name of Chowdhry BirjrajSingli, deceased, in respect of the 
entire talooka aforesaid : and. after payment of the government 
revenue, to appropriate the produce thereof without allotting any 
shares, and any other participating therein. We the declarants 
have not, nor shall have, any claim, right, or demand in respect 
thereof. If ever we or our heirs hereafter, contrary to this deed, 
prefer any claim for co-partnership or shares in talooka Gungore 
aforesaid before the authorities for the time being, such claim shall 
be null and void, and of no effect.” 

The rest of this document 'related to other property, called 
Pur mestvur pore , as to which it was admitted that the three decla¬ 
rants were entitled to equal shares. 

The other document was executed by Gurdyal , and the now 
material part of it is as follows :— 

“ Whereas Chowdhry Birjraj Singh, my father, departed this 
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life in Assin, 1229 Fusli, by the will of God ; and whereas my late 
father, in accordance with the family custom which prevails with 
regard to talooka Gungore for the eldest son to succeed to the 
proprietorship after the death of the registered proprietor, con¬ 
stituted me the declarant in his lifetime the proprietor and his 
successor to the whole estate aforesaid and all properties ; accord- 
! ngly that is to say in accordance with the will of the father and 
the family custom, talooka Gungore, the ancestral estate, has been 
in my possession without any other participating or having shares 
therein.” 

The rest related to the rights of the other declarants to the 
properties other than Gutigore. 

Gurdyal accordingly remained in sole possession down to his 
death, and after his death his widow held sole possession as guar¬ 
dian of her infant son Zillakdari, and after his death a minor, on 
behalf of her second son Runjeet, In September, 1848, Ramdyal 
Singh , the Appellant’s father, sued Gurdyal's widow, as such 
guardian, to recover possession of half of Gungore , as being joint 
ancestral estate. After the death of the widow, pending that 
suit, and the appointment of Mahtab Singh , son of Soman Singh , 
as guardian of Runjeet , Ramdyal , in February, 1852, filed a peti¬ 
tion of compromise in the suit, and a decree was recorded in the 
terms of that compromise. According to the terms thereof, Ram- 
dyal agreed that Runjeet Singh and his heirs should, according to 
the deeds of January, 1832, retain possession exclusively of all 
Gungore except 100 beeghas which Ramdyal had previously culti¬ 
vated, and was to retain absolutely. And he declared that other¬ 
wise “ he and his heirs had and should have no interest in the 
said talooka.” 


In May, 1861, Runjeet Singh having come of age his name was 
enrolled in place of his father as registered proprietor of Gungore • 
In 1863 Rowshun Singh (one of the sons of Soman Singh) 
brought a suit against Runjeet for a partition of the talook, and 
the latter filed a written statement, in which he stated the custom 

to be, that that talook went to the eldest son. 

On the 7th of August, 1863, the Judge supported Runjeet's title 
in accordance with the family custom of primogeniture. There¬ 
after in 1871 the suit in which this appeal arose was instituted as 
above mentioned against the widow of Runjeet Singh , 
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Mr. Leith, Q.C., and Mr. Bell, for the Appellant 


I *7S 

The High Court erroneously construed the deeds of 1832 as - 

h , , , CHOWDHRY 

being a partition, not only of the other estates, but also so as to give chintamun 
the Gungore talook as upon a partition to Gurdyal. If the family ‘ Sl ^ GH 
remained joint, or if, as we contend, the talook was excepted from mussamat 
the partition of 1832, then by the ordinary course of devolution £ on war ” 0 


according to the Mitakshara law of inheritance, the Appellant, as 
nearest male heir, is entitled to succeed in preference to the 
widow of the last proprietor. See Shivagunga Case (l), where it 
was held that where property belonging in common to a united 
Hindu family has been divided the share of a deceased member of 
the family goes in the general course of descent of separate ac¬ 
quired property ; but if there is a co-partnership between the 
different members of the united family survivorship follows. 
Upon the principle of survivorship the right of the co-partners in 
the undivided estate overrides the widow’s right of succession. In 
Maharain Hiranath Koer v. Baboo Rani Narayan Sing (2) it is 
decided that a female cannot inherit an impartible ancestral estate 
belonging to a joint Hindu family governed by the Mitakshara, 
where there are.any male members of the family who are qualified 
to succeed as heirs. [Sir Robert P. Collier :—That case was 
decided before the date of the present judgment, but Phear t J. t 
does not notice it.] The custom here is clearly proved, whereby 
the enjoyment of this taiooka has for a long period been by a 
single male member of the family passing from father to son 
according to the rule of primogeniture. The widow can only 
succeed by negativing this custom, and also by proving the talook 
to have been the separate estate of her husband. She has done 
neither, therefore both by the custom and by the ordinary law the 
Appellant is entitled to succeed : see The Shivagunga Case , Ka- 
tama Natchiar v. The Rajah of Shivagunga ( 3 ) 


Mr. Cowie t O.C., and Mr. Doyne, for the Respondent: 

On the death of Runjeet, if the estate was joint, undivided, and 
impartible, then it went by the Mitakshara to the Appellant : and 

(1)9 Moore’s Ind. Ap. Ca. 540. (2) 9 Beng. L. R. 274. 

(3) 9 Moore’s Ind. Ap. Ca. p. 609. 
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J- c ' there was no occasion to prove a family usage. [Sir Montague 
1875 E. SMITH The usage makes it impartible.] The usage limits 
Chowdhry succession to the eldest son of the recorded owner, or, if he 

CH SmGH UN dieS without issue » then t0 his younger brother or brother’s son. 
v . There is no evidence of any custom beyond those limits. The last 

NOW L UK HO owner died with °ut son or brother or brother’s son; and the 
Konwari. custom as proved cannot be held to modify the ordinary law of 

inheritance applicable to those circumstances. [Sir Barnes Pea¬ 
cock : —Does it not mean that the inheritance is always to go to 
the eldest make heir ? Would the eldest son’s son not inherit ?] 
[Sir Montague E. Smith : —If the property is separate and 
divided there can be no question as to a custom.] There is the 
question whether the enjoyment was to exclude the right to par¬ 
tition, and whether the title of the eldest son was to prevail. The 
instruments of 1832 defined the shares and interests of the mem¬ 
bers of the family in the joint property. Neither his brother nor 


his uncle had any further right to the share allotted to Gurdyal , 
f.e., to the talook Gungore. The words “ if we or our heirs here¬ 
after, &c.” imply a total exclusion of right. Moreover, it is a 
question whether such a custom as that of primogeniture can be 
allowed to prevail in case of small zemindaries, in respect of which 
no reasons of public policy such as the duties of a rajah in connec* 
tion with a raj can be assigned. [Sir James Colvile referred to 
Reg. XI. of 1793, s. 5.] See Lord Kingsdown on the question of 
polliams : Naragunty Lntchmadavamah v. Vengama Naidoo (l)- 
It was found by the first Court that the Appellant's family was 
entirely separate in business and estate; see also Rajkishen Singh 
v. Ramjay Surma Mozoomdar, judgment of Privy Council, Nov. 


26, 1872. 


Mr. Leith , Q.C., replied. 

1875 The judgment of their Lordships was delivered by 

July 1 . 

— Sir James W. Colvile 

The only question raised by this appeal is whether the Appellant, 
the Plaintiff in the Courts below, or the Respondent, was entitled 


(8) Moore’s Ind. Ap. Ca. 88. 
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to succeed to the property called talooka Gungore, the Appellant 
claiming as the nearest collateral male heir of the last possessor* 
and the Respondent claiming as the widow of the last possessor. 

It was admitted on the opening of the case, and seems to have 
been admitted throughout the proceedings below, that the enjoy¬ 
ment of this talooka has long been by a single member of the 
family, and that it has passed from father to son according to the 
rule of primogeniture for several generations. The existence of 
this family custom has moreover been litigated at various time s 
from a very early period, and has been affirmed by repeated 
decisions. 

By that of the 17th of May, 1809, it was held that the talooka 
was one which by custom descended according to the law of primo¬ 
geniture ; that it was one of those estates which were in the con¬ 
templation of the Legislature when it passed Regulation XI. of 
1793 , and that the rights of all parties under the custom were 
saved to them by the 5th section of that Regulation. It seems 
t° their Lordships too late to question what is affirmed by many 
reported cases, that a custom of descent according to the law of 

primogeniture may exist by Kolachar or family custom, although 
the estate may not be what is technically known either as a raj in 
the north of India or as a polliam in the south of India. 

That being so, it is necessary next to consider what are the 

limits of the custom as established, and what would have been the 

course of descent of this property had the family remained wholly 
undivided. 

There is some evidence in the Tuksimnamas of 1832 of what 
the family understood to be the custom. To that reference will 
afterwards be made. It is to be observed, however, that if the 
evidence were wholly silent as to that point, the general law as 
laid down in decided cases seems to be that where the family, to 
which ancestral property held in this peculiar manner belongs, 
is governed by the law of the Mitakshara, that law in the event 
of a holder dying without male issue would, if the family be 

undivided, give the succession to the next collateral male heir in 

preference to the widow or daughters of the last possessor. 

The cases upon this point are collected and reviewed in the 

judgment of Chief Justice Couch in the 9th volume of the Bengal 
3 7 
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J- c - Law Reports. In the last of them, which was decided here as 

1875 late as the 2nd of February, 1870, viz. the case of Stree Rajah 

Chowdhry Yanttmula Venkayamah v. Stree Rajah Yanumula Boochia Van- 
Chintamun kondora, and is reported in the 13th Moore’s Indian Appeals (l) 
S '^ H the point which has been taken in the present case by the learned 


Mussamut 

NOWLUKHO 

Konwari. 


counsel for the Respondent appears to have been taken by Sir 
Roundell Palmer and Mr. Leith, who argued for the Appellants in 
that case. The judgment, however, says : “ Accordingly the 
strength of the argument of the learned counsel for the Appel¬ 
lant has been directed to shew that this case should be governed 
by Katama Natchiar v. The Rajah of Shivaganga, in the 9th 
volume of Moore’s Indian Appeal Cases (2), which is generally 


known as the Shivagunga Case. They have gone so far as to 
argue that the estate in question in this case being impartible, 
must, from its very nature, be taken to be separate estate, and 
consequently that, according to the decision in the Shivagunga 
Case, the succession to it is determinable by the law which regu¬ 
lates the succession to a separete estate, whether the family be 
divided or undivided. The authority invoked, however, affords 
no ground for this argument. The decision in the Shivagunga 
Case will be found to proceed solely and expressly on the finding 
of the Court tflht the zemindary in question was proved to be 
the self-acquired and separate property of Gowary Vallaba Taver. 
It assumes that if this had not been so, the decision would have 
teen the other way.” In that case the estate was held to pass to 
a very remote collateral male heir in preference to the widow of 

the last possessor. 


This authority seems to dispose of the arguments of the learned 
counsel for the Respondent, which went to shew that even while 
the family remained a joint and undivided family in the full sense 
of the term, this property would have been treated as separate 
property, and therefore governed by the law of the Mitakshara as 

to separate succession. 

It is, however, found as a fact and cannot be denied, that there 
has been to some extent a separation of this family, and the 
question therefore is, whether'this particular property after that 
separation lost the character which it before possessed, and became 


(1; Page 333. 


( 2 ) Page 539. 
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subject to a different rule of succession. According to the rule 
laid down by Sir William Macnaghten (Principles of Hindu Law* 
tit. “ Partitions,” vol. i. p. 53): “ k If at a general partition any part 
of the property is left joint, the widow of a deceased brother will 
not participate, notwithstanding the separation, but such undivided 
residue will go exclusively to the brother.” That authority was in 
fact one of those upon which this Board in the Shivagunga Case 
decided the converse of the proposition, viz., that though a family 
might be undivided, the separate property of any member would 
nevertheless go according to the law of succession to separate 
estate. It in fact goes to support the proposition that, whether 
the general status of the family be joint or divided, property which 
is joint will follow one, and property which is separate will follow 
another course of succession. The question, therefore, really 
seems to be whether by reason of the acts of the parties on the 
several occasions of the partial partition in 1832, and of the com¬ 
promise of the suit of 1852, the Plaintiff’s father waived his 
rights of succession, or whether the parties by their joint action 
have impressed upon this talooka the character of separate pro. 
perty which must now pass according to the laws of separate 
succession. 

As to the transaction of 1832, it appears to their Lordships 
that the partition then made was clearly intended to be confined 
to the property which was then admitted to be partible ; that 
although the talooka of Gungore is mentioned in the Tuksimna- 
mahs, it is mentioned only for the purpose of declaring that it is 
impartible, and that the clear intention of the parties was to leave 
that particular property in the condition in which they found it, 
and to set it aside out of the mass of the family estate. Being 
impartible in its nature it could not be the subject of partition, 
and the object of the transaction is declared at the foot of the 
deed, where it is said, “ These few words in the way of a deed 
of partition of a 4-anna share of mouzah Pufmeswurpore have 
therefore been written that they may be of use when needed. ” 
There is nothing in the transaction which evinces any intention 
on the part of the junior members of the family to part with or 
transfer any right or contingent right of property which they 
might have ; they only admitted that they had no claim to share 
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J* c • in talooka Gungore as coparceners. This their Lordships think is 
,875 made more clear from the special manner in which the nature of 

Chowdhry famil y custom is referred to. The deed of Ramdyal and of 
Chintamun Soman says, “ Talooka Gungore , pergunnah Pharkya , comprising 

five inouzahs, both usli and dakhili, an ancestral estate, has been, 

Nowlukho ' n accorc ^ ance w ith family custom from time immemorial, held by 
Konwari. one person, the eldest son and the registered proprietor, from 

generation to generation, and in case the registered proprietor 
dies without issue, the younger brother of the deceased or his 
eldest son becomes the rightful proprietor of talooka Gun gore 
If it had been intended to make this property which had been 
joint, separate property, it would not have been necessary to enter 
into so detailed an account of the family custom, or of the manner 
in which it had previously passed. The statement of the family 
custom their Lordships are disposed to construe very much as it 
was construed by the Subordinate Judge,, who decided this cause in 
the first instance. In a document between Hindus, and indeed in 
the Mitakshara itself, it is by no means unusual to find that the 
leading member of a class is alone mentioned when it is intended 
to comprehend the whole class. And their Lordships think that 
in the above statement of the family customs, it was not intended 
to confine the passing over of the whole, in the event of the pro¬ 
prietor dying without issue, to a younger brother of the deceased 
or his eldest son, and further, that the words “ without issue ” are 
to be taken to import ** issue in the male line.” Accordingly, the 
real effect of that definition of the family custom was that the pro¬ 
perty was ancestral property ; that though ancestral property, it 
was held by special custom by one person at the time, according 
to the rule of primogeniture, with a provision that where the 
direct male line failed it should then go over to the collateral 
lines. It has already been shewn that this course of devolution 
was consistent with the general law. Their Lordships conceive 
that the partition which took place in 1852 of the other property 
cannot be held to have affected the character or the mode of 

descent of this property as thus defined. 

It however appears that in the year 1852 Ramdyal was so ill 
advised, and it may be said so dishonest, as to seek to re-open the 
question of this family custom, and to bring a suit by which he 
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claimed possession of the moiety of the talooka and certain other 
property. The mother and guardian of Tilukdaree Singh, the 
elder brother of Runjeet Singh , who was then the person next in 
succession to Gurdyal Singh , filed her answer, setting up, amongst 
other things, that Gurdyal Singh was “ proprietor of the entire 
ancestral estate, in consequence of his being the eldest son in 
accordance with family custom; and that the Plaintiff was not 
entitled to receive a share.” She either included in that defence 
the whole of the property claimed in the suit, or the proceedings 
set out in the record fail to shew what specific defence she* made 
in respect of the property other than Gungore which was claimed. 
The result of the suit was a compromise between the parties, 
which resulted in a decree that “ The Plaintiff do obtain possession 
of the 3 annas, 12 gundahs, and a fraction above 4 cowries of 
mouzah Purmeswurpore, pergunnah Chye , including his former 
share,”—meaning the share specifically given him on the parti¬ 
tion,—“ and 100 beegahs of kamut land long held by him in 
mouzahs Gungore , Oolapore , and Jehangira , and seven bighas of 
land, together with the orchard situate in Ismaelpore , talooka 
Gungore , in accordance with the petitions of the parties; and that 
after Runjeet Singh attains his majority, he shall have his name 
enrolled in respect of the share of Pur meswur pore.'" The decree, 
therefore, is upon the face of it merely one made to give effect to 
a compromise whereby the Plaintiff receded from his claim to any 
share as coparcener with a present right of possession in talooka 
Gungore. No doubt the words of the petition of compromise, if 
taken by themselves, are considerably stronger, and are capable 
of beingreadasif he were giving up all rights whatever in talooka 
Gungore. But looking to the position of the parties, and to what 
was done upon the petition, and to the absence of any evidence to 
shew that there was any negotiation for a compromise, or any 
terms of compromise arranged between the parties whereby the 
character of this estate and the mode in which it was to descend 
was to be changed, or that Ramdyal undertook to transfer anv 
contingent rights of succession which he possessed, their Lord- 
ships cannot but think that this transaction really amounted to no 
more than an agreement to waive the claim to a share in, and to 

the consequent right to a partition of, the talooka Gungore. They 
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think that this construction is confirmed by the reference which 
1875 the petition itself contains to the partition and arrangement of 

Chowdhry 1^32. It says : “ The said Runjeet Singh will contitnue in pos- 
Chintamun session under the said guardian, and on his attaining his majority 
Vm he and his heirs will remain in possession according to the deeds 

nowIuTho ° f P artition dated the 31st January, 1832, one executed by me, 
Konwari. Ramdyal Singh , and the other executed by Gurdyal Singh , in ac- 

cordance with which the name of Gurdyal Singh was enrolled in 
the Government records, in respect of the entire 16 annas of 
talooka Gungore .” 

If this be so, their Lordships are further of opinion that the 
written statement of Chintamun Singh , which was filed in the suit 
afterwards brought in 1863 by Rowshur Singh t can betaken only 
to be a disclaimer of any interest in the talooka as claimed by 
Rowshur Singh in that suit, which of course, if Rowshur Singh had 
succeeding in establishing his claim, would have brought in Chin m 
tamun Singh as a co-parcener entitled to a partition. It cannot 
carry the case further than the act of his father, and it seem s 
only to be an admission that he was content to abide by whatever 
his father had agreed to in the earlier suit of 1852. 

This being so, it seems to their Lordships that the decision of 
the High Court cannot be supported, and they will humbly advise 
Her Majesty to reverse that decision, and in lieu thereof to decree 
that the decree of the Subordinate Judge be confirmed, and that 
the appeal to the High Court be dismissed, with costs. The 
Appellant must also have his costs of this appeal. 

Agents for the Appellant : Messrs. Barrow & Barton . 

Agent for the Respondent: Mr. T. L. Wilson . 
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BAIJUN DOOBEY and Others .... Defendants; 

AND 

BRIJ BHOOKUN LALL AWUSTI .... Plaintiff. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


J. C.* 

1S75 

July 2, 3. 


Mitakshara Law—Personal Decree against Hindu Widow—Right of Reversionary 

Heirs . 


Where a widow’s estate is sold, in execution of a decree against her per¬ 
sonally for arrears of maintenance payable by her although chargeable 
under the Mitakshara law on the estate of her deceased husband, it is only 
the widow’s estate which passes to the purchaser. 

APPEAL from a decree of the High Court at Bengal (March 22, 
1872) which reversed a decree of the Subordinate Judge of 
zillah Gya (June 13, 1871) dismissing the Respondent’s suit. 

The Respondent sued to establish his right to inherit ancestral 
immoveable property under the Mitakshara law as heir to one Chin - 
tamun Awusti after the demise of his two widows, Doorga and 
Radha Kouwar , and to obtain possession of an estate called “ lot 
Mowrawan .” He alleged that in 1862 Net Kouwar (Chintamun's 
mother) instituted a suit for her monthly allowance, and obtained 
a decree against Doorga y the widow then in possession ; that under 
the decree only the life interest of the widow in the estate was sold 
and purchased by the widow in the benamee name of the' Appel¬ 
lant Baijurr, and that after the widow’s death he, the Respon¬ 
dent, tried to obtain possession but failed to do so. The Appellants 
contended that Chintamun had during his lifetime charged his 
estate under an ikrarnamah with the payment of an annuity to 
the said Net Kouwar , in lieu of her maintenance; that it was 
under this document that Net Kouwar sued the widow Doorga in 
her representative capacity and obtained the decree ; and that 
what was then sold by auction was not merely the life interest of 
the said widow, but the absolute estate of Chintamun in “ lot 


* Present SlR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith, and Sir Robert p. collier. 
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Mowr'awan 1 he Appellant Baijun contended that he had 
purchased the lot on his own behalf, and that under sect. 260 of 
Act VIII. of 1859 he was protected as the certified purchaser. 


It appeared that Net Kouwar , as the holder of the decree 
above alluded to, petitioned the Court on the 29th of January, 
1864, for realization of the judgment debt by attachment and 
sale of the property of the Defendant Doorga in the “ lot Mow- 
rawan. The decree was a personal one against the widow; the 
allowance, however, was by the ikrarnamah specifically charged 
upon three villages forming part of Chintamun's estate, but not 
part of the land the subject of this appeal. The Respondent, 
who upon Net Kouwar's death obtained a certificate as her re¬ 
presentative under Act XXVII. of 1860, proceeded in execution 
in 1866. The notification of sale contained a statement that what¬ 
ever right and interest the judgment debtor might have in the 
estates mentioned therein, i.e ., in the land in dispute, would be 
sold, and the first condition of sale was as follows .—“Besides the 
right and interest of the judgment debtor, the right and interest 
of no other person will be sold at the said auction.” 


The decree, in execution of which the sale took place, was as 
follows:—“ It is ordered that this case be decreed in favour of 
the Plaintiff, with the order that the Plaintiff do get from the 
Defendant out of her claim Rs. 1102 la. 6 p. with interest and 
costs.” 

Mr. Leith , Q.C. (Mr. C. Arathoon with him), for the Appellants, 
contended that the sale to Baijun Doobey was of the whole estate, 
the decree-holder’s claim for maintenance having been a charge 
upon Chintamun's property, and every part thereof, and was not 
merely a sal^o / the widow Door go's interest therein. Although 
the notification only stated the particulars of the estate, and that 
the judgment debtor’s right, title, and interest therein would be 
sold, still it referred to the decree, and the purchaser would thence 
discover that Doorga had been sued in her representative capacity 
and as being in possession of the estate,which was chargeable, into 
whosesoever hands it might pass, with the maintenance or allow¬ 
ance in respect of which a decree had been obtained. He referred 
to Act VIII. of 1859, sect. 203 ; The General Manager of the Raj 
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Durbhunga v. Maharajah Cootnat 1 2 * 4 Ramaput Sing (l); lshanclntn- 
dei A Hitter v. Buksh Ali Soudagur (2), where, in a decree in a suit 
upon a bond against the widow of a deceased obligor, property to 
which her son, of whom she was guardian, was entitled as heir, was 
sold. The property was described in the advertisement as that of the 
widow, and the interest to be sold as that of the debtor. It was 
held that the purchaser at the sale acquired the property of the 
deceased debtor in the estate, and had a good title against the 
heir. See also Tilluck CJiunder Chuckerbutty wMuddun Mohan 
Joogee (3); Anundmoye Dossee v. Mohendro Narain Doss. (4). 


J. 
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Mr. Cowie Q.C.. and Mr. J. Bigland Wood , contended that the 
Respondent was entitled to the land in suit as the reversionary 
heir of Chintamun. The decree-holder’s maintenance, no doubt, 
was, under the Mitakshara law, a charge on the estate, and that 
legal charge had not been affected by the ikrarnamah. The 
representatives of the deceased were liable for that maintenance 
to the full extent of the assets. But the person in enjoyment of 
the estate was bound to pay maintenance to those entitled to it, 
by reason of the enjoyment, not as representing some other person 
who was bound to pay it. The accruing claims for maintenance 
during Doorga's lifetime were payable out of Doorga's life income, 
her widow’s interest, and there was no proof that this was not suffi¬ 
cient for the purpose. The decisions in Marshall's reports, and in 
14 Moores Ind. App., only establish that the Courts will not feel 
themselves so bound by the terms of the certificate of sale, but 
that they will construe those terms in conformity with the real 
character of the decree. They looked to the purpose for which 
the sale was made dealing with the undisputed debt of the father 
incurred during his lifetime. Here the Court was dealing with 
the debt incurred by the widow herself. See Kislo Moyee Dassee 
v. Prosunno N a r a in Chowdhry (5), and Nugenderchunder Ghose v. 
Sreemutty Kaminee Dossee ( 6 ). The real question to be attended 
to was, whether the amount for which Net Kouivar sued was 

(1) 14 Moore’s Ind. Ap. Ca. 605. (3) 12 Suth. W. R. 504. 

(2) Marshall’s Rep. 614 ; S. C. Suth. (4) i 5 Suth. W. R. 264. 

W. R. F. B. 119. ( s ) 6 Suth. w Ri 304 

(6; 11 Moore’s Ind. Ap. Ca. p. 241. 
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the debt of Doorga or of her husband. Her claim was not 
that she should be paid out of the assets of the deceased, but 
by the holder of the estate. And assuming that according to 
the frame of the suit Net Kouwar could have obtained a decree 
against the corpus of the estate, that was a right which could be 
waived, and a personal decree only had in fact been obtained. On 
Net Kouwar's death, her representative, who became in that capa¬ 
city the execution creditor, was also the reversionary heir to 
Chintamun, His intention certainly was only to sell the widow’s 
interest, and his own reversionary rights. As to the title 
which a purchaser takes at a sheriff’s sale, see Gourmonee Dabee v. 

Reed (l). 


Mr. Leith , Q.C., replied. He referred to Tarakant Bhutta- 
charjee v. Luckhee Dabia (2) dated the 6 th of January, 1863. 

^75 The judgment of their Lordships was delivered by 

jiciyj. s IR Barnes Peacock :— 

This is a suit brought by Brij Bhookun Lall against Baijun 
Doobey } to declare his right to the inheritance of lot Mowrawan, 
and to obtain possession of that estate. The Plaintiff claims the 
estate by right of inheritance from Chintamun as reversionary 
heir after the death of Doorga Kouwar , the widow of Chintamun . 
The Defendant claims by purchase under an execution of a decree 
against Doorga , the widow, and the question is whether, under 
that decree, only the widow’s interest or the absolute estate was 
sold. If only the widow’s interest, then upon the death of the widow, 
the Plaintiff succeeded to the estate as reversionery heir of Chinta- 
mun and isentitled to recover; if, on the other hand, the whole in¬ 
terest passed under the sale, then the Plaintiff as reversionary heir 
upon the death of the widow took no interest, but the estate 
passed to the Defendant Baijun by reason of his purchase under 

the decree. 

Now it appears that Sheo Churn and Muddun Mohun, two bro¬ 
thers the sons of Deo Kishen, separated in estate. Muddun Mohun 
took one share of the estate and Sheo Churn the other. Muddun 
Mohun therefore obtained a separate estate. The lands are situate 

(1) 2 Taylor & Bell, Rep. 83, see p. 109. < 2) 2 Hay’s Decisions, p. 8, 
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in the district of Gya , and are subject to the rules of the Mitak- 
shara law. Muddun Mohun having got this separate estate died, 
leaving two sons, Balgobind and Chintamun\ Balgobind died child¬ 
less and the whole estate came to Chintamun. Chintamun con¬ 
sequently acquired the estate by inheritance, and it was ancestral 
estate derived from the father, Muddun Mohun. Chintamun died 
childless, leaving two widows, Doorga Kouwar and Radha 
Kouwar. Muddun Mohun , the father, left a widow, who was the 
mother of Chintamun. The mother, Net Kouwar, the widow of 
Muddun Mohun , was entitled to be maintained out of the estate 
held by Chintamun. The maintenance of Net Kouwar A , the widow 
of Muddun Mohun, was a charge upon the inheritance which came 
from Muddun Mohun. The liability to maintain the mother 
passed to Chintamun when he got the estate of his father, and 
when the estate passed from Chintamun to his widow the liability 
to maintain Net Kouwar still attached to the inheritance, and 
Doorga was bound to maintain her out of the inheritance. It 
appears that she allowed the maintenance of the mother, which 
had been fixed by the two brothers at Rs. 200 a year, to fall into 
arrear for about five years, making Rs. 1000 for the five years. In 
consequence Net Kouwar brought a suit against her personally for 
the amount due for maintenance with interest. 
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The plaintiff obtained a decree whereby it was ordered that the 
Plaintiff should recover from the Defendant on account of her 
claim Sicca Rs. 1033. 5 a. 6 p., which is equivalent to Company’s 
Rs. 1102. 3 a. 6 p. The plaint prayed that the Defendant be ordered 
to pay that amount, and by the decree it was ordered that the 
Plaintiff do get from the Defendant that amount. 

Now the decree being a personal decree against the widow, 
according to the case in the High Court cited from the 6 th 
Weekly Reporter (l), all that would be sold under it was the 
interest of the widow. It was there held that where only the 
rights and interests of a Hindu widow in the property left by her 
husband were sold in execution of a decree against her on account 
of a debt contracted by her, and neither the decree nor the sale 
proceedings declared the property itself liable for the debt, the 


(1) Page 304. 
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purchaser obtained an interest in the estate only during the 
widow s lifetime. This was a personal debt of the widow, and 
there is nothing to shew that the estate of Muddun Mohuii was 
charged by the decree. The sale against her in discharge of her 
personal liability was of the interest which belonged to her, and 
not of the estate which belonged to her husband. It was the 
widow’s property only that was liable to be sold, or was sold, in 
discharge of her personal debt. 

1 he notification of the sale under the decree was that a sale 
would be held of whatever right and interest the judgment debtor 
had in the estates. It does not say that it is to be levied by sale 
of the husband’s assets, but that it is to be realised by the sale 
“of whatever right and interest the judgment debtor had in the 
estates.” Then it is specifically pointed out : ‘‘Besides the right 
and interest of the judgment debtor the right and interest of no 
other person will be sold at the said auction.” The right and 
interest of the judgment debtor which was to be sold, was that to 
which she was entitled, that which was liable to make good her 
default in non-payment of the maintenance. The sale took place 
under that notification, and it is clear, if that is important, that 
Bfij Bhookun , the Plaintiff, understood that what was to be sold 
was the widow’s estate, not his own reversionary interest as the 
heir of his uncle. He wanted to sell the widow’s estate, not his 
own interest. The real question is what was liable to be sold 
under the decree, and what in fact was sold. The purchaser may 
have made a mistake. He may have thought that the Court was 
selling something which it did not sell, but he was informed 
distinctly by the notification that the Court was selling the interest 
of the Defendant in the estate, and that besides that interest no 
other interest was being sold. The Plaintiff having purchased 
the interest of the judgment debtor obtained a certificate of the 
purchase, which stated that whatever right, title, and interest the 
judgment debtor had in the said property had ceased from the 
date of the sale, and had become vested in the auction purchaser. 

It app 2 ars, therefore, to their Lordships that what was intended 
to be sold was the widow’s interest only and not the absolute 
estate in the lot, and that consequently upon the death of the 
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widow the lot descended to the Plaintiff as the reversionary heir 
of her husband, and that the purchaser did not obtain the absolute 
estate, but only the widow’s interest in it, which continued only so 
long as the widow lived. 

Several cases have been cited. The first case which was referred 
to was the case in Marshall (l). That case was fully gone into, 
and it was explained in the course of the argument that the suit 
was against the widow not in her own right as widow, but as re¬ 
presentative of her son. In that case the widow had no estate at 
all to be sold, and when the decree and the order for sale are 
examined, it is clear that what was intended was the sale of the 
interest of the debtor, that was the interest of the son to whom the 
widow was the guardian ; and when it was said that the interest 
of the Defendant was sold, the widow’s interest was not intended, 
but the interest of the person who was liable, and that was the 
son. That decision was subsequently approved by this Board (2). 
It appears to their Lordships that those cases are no authorities 
to shew that, under the judgment and execution in this case, any¬ 
thing further passed to the purchaser than the widow’s interest. 
Then two cases were cited, one from the 12th Weekly Reporter(S). 
That was a very different case from the present. It was there 
held, that “Where a widow’s estate is sold for arrears of rent it is 
not merely the widow’s life interest that is transferred, and the 
reversionary heir cannot follow the estate after her death.” There 
the widow was sued for rent under Act X. of 1859. Section 105 
of that Act enacts that, “ If the decree be for an arrear of rent 
due in respect of an under tenure which by the title deeds or the 
custom of the country is transferable by sale, the judgment cre¬ 
ditor may make application for the sale of the tenure, and the 
tenure may thereupon be brought to sale in execution of the 
decree.” The rent was due to the landlord. He recovered a 
decree and under it the tenure, not the widow’s interest, was sold. 

The other case which was cited was from the 15th Weekly 
Reporter (4). That was the case of a suit brought for arrears of 
rent. It was there held, that “ When neither the Hindu widow 
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(1) Page 614. 

(2) 14 Moore’s Ind. App. Ca. p. 6 o 5 . 


( 3 ) Page 504. 

(4) Page 264. 
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who has succeeded by inheritance nor the reversioner chooses to 
pay the arrears of rent which have fallen due upon a tenure, the 
tenure, if sold for such arrears, passes to the purchaser by the 
sale , that is to say, if the rent is not paid the tenure is answer- 
able, and the landlord has a right to look to the tenure. Those 
cases therefore are not at all applicable to the present, and are no 
authorities in favour of the Defendants. 

Then another case was cited which, in their Lordships’ opinion, 
bears out the position already laid down. It is in the 11th Moore's 
Indian Appeals (l). It was there held that the decree in that 
case was not a decree against the land but a personal decree. It 
bears out the view which their Lordships have taken with regard 
to this decree, that it was a decree in a suit against the widow 
personally, that the decree was against her personally ; that the 
attachment was to sell her property, that is, the interest which 
belonged to her in the estate, and which was liable to make good 
her default. 

Looking therefore to the whole case, their Lordships are of 
opinion that the decision of the High Court was correct, and they 
will humbly recommend Her Majesty that that decree be affirmed, 
with the costs of this appeal. 

Agent for the Appellant: Mr. T. L. Wilson. 

Agents for the Respondent : Messrs. Watkins & Lattey. 

( 1 ) Page 257. 
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KRISHNA BEHARI ROY .Plaintiff . 

y 

AND 

BROJESWARI CHOWDRANEE, and Others Defendants 

ON APPEAL FROM THE HIGH COURT AT BENGAL. 


Pes Judicata—Act VIII . of 1859, sect. 2. 


In a suit against an adopted son and his mother to set aside the adoption, 
the defence was that in a suit by such son to set aside putnee leases granted 
by his adopted mother on the ground that she had thereby exceeded her 
power as the owner of a widow’s estate, the Plaintiff had intervened, claim¬ 
ing as reversionary heir, and an issue as to the validity of the adoption had 
been thereafter decided against him 

Held , that the present suit was therefore barred. 

Where a material issue has been tried and determined between the same 
parties in a proper suit, and in a competent Court, as to the status of one of 
them in relation to the other, it cannot be again tried in another suit be¬ 
tween them 

The expression, “cause of action,” in sect. 2 of Act VIII. of 1859, cannot 
be taken in its literal and most restricted sense ; it is to be construed rather 
with reference to the substance than to the form of the action. 

Soorlomonee Dnyee v. Suddanund Mohapatter (1) approved. 


Appeal from a decree of the High Court (January 4, 1873) 
affirming a decree of the Civil Court of Rajshaye (August 3, 1871) 
dismissing the Appellant’s suit. 


The facts of the case are sufficiently set forth in their Lordships’ 
judgment. 


The question was as stated in the above head-note. 


Mr. Cave, Q.C., and Mr. Horace Smith , for the Appellant, re- 

ferred to Act VIII. of 1859, sect. 2: Sheikh Rahmatulla v. Sheikh 

Sariutulla Kagchi (2); Chunder Narain Mojootndar v. Pritha- 
nund Asrum (3). 


L 'Present-. SIR JAMES W. COLVILE, SIR BARNES PEACOCK, SIR MONTAGUE 

E. Smith, and Sir Robert p. Collier. 



(t) 12 Beng. L R. 304. (2) 1 Beng. L. R., F. B. p. 68. 

(3) 12 Suth. W. R. 290. 


J.C.* 

1875 

Nov. 17. 
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[Sir Montague E. Smith referred to Soor jomonee Dayee 

1875 v. Suddanund Mohapatter (Privy Council decision, 8th of July, 

Krishna * 873 ) ( 1 ).] 

Behari Roy 

7J% 

Brojeswari ^ r * Letth, Q.C., and Mr. Doyne, for the Respondents, were not 
Chowd- called upon. 

RANEE. 


The judgment of their Lordships was delivered by 
Sir Montague E. Smith:— 

This was a suit brought by the Appellant, claiming to be the 
heir of Goursoonder Roy , to set aside an adoption of the Respon¬ 
dent Bunwari Ball , alleged to have been made by the widow of 
Goursoonder Roy. One of the defences set up by Bunwari Lull 
and by his mother, who was joined in the suit as Defendant, was 
that the question of the validity of the adoption of Bunwari Lall 
had been already decided in a former suit, to which the present 
Appellant Krishna Behari Roy was a party. An issue was raised 
upon that defence. Now it appears that a former suit had occurred 
which was of this nature : Bunwari Lall had brought an action 
against some putneedars who claimed under putnee leases granted 
by his adoptive mother. The ground on which he sought to set 
aside the leases was that she had exceeded her power in granting 
them, inasmuch as she had only a widow’s estate. It is not neces¬ 
sary to state more respecting the object of that suit. An issue was 
raised in it upon the question whether Bunwari Lall had been 
validly adopted. The present Appellant and Plaintiff Krishna 
Behari Roy intervened in that suit, upon the ground that he was 
the heir of Goursoonder Roy, and, as the heir, had a right to inter¬ 
vene to dispute the title of Bunwari Lall as his adopted son. It 
does not appear very clearly at what period of the suit that issue 
was raised—whether before or after Krishna Behari Roy inter¬ 
vened—but undoubtedly it was raised, and is in substance the 
same as the issue raised in the present suit. The issue was tried, 
and the Principal Sudder Ameen found against the intervener and in 
favour of the adoption. He also found in favour of the putneedar, 
that the putnee could not be set aside. The putneedar having a 


(1) 12 Beng. L. R. 304. 
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decision in his favour was, of course,satisfied with that decree, but, T 

Krishna Behan' Roy being dissatisfied with the finding upon the 1875 

issue as to the adoption, appealed to the Civil Judge. On this Krishna 
appeal the decision of the Principal Sudder Ameen was affirmed. Nehari Roy 

V. 

Again he appealed from the Civil Judge to the High Court, which, Brojeswari 
after fully hearing the case upon the issue of adoption, affirmed 

KAN LIji 

the decisions of the Courts below. There exists* therefore, a final - 

and complete judgment upon the issue raised either at the in¬ 
stance of Krishna Behari Roy , or which he adopted, on the very 
question which he seeks again to raise in this suit. 

Loth the Courts below have held that the present suit is barred 
by reason of the judgment in the former one. The ground of the 
present appeal is that they are wrong, inasmuch as, it is said, that 
the case does not come within section 2 of Act VIII. of 1859 
Now the section is this:—“The Civil Courts shall not take cogni¬ 
zance of any suit brought on a cause of action which shall have 
been heard and determined by a Court of competent jurisdiction 
>n a former suit between the same parties or between parties under 
whom they claim.'’ Their Lordships are of opinion that the ex¬ 
pression “cause of action” cannot be taken in its literal and most 
restricted sense. But however that may be, by the general law 
where a material issue has been tried and determined between the 
same parties in a proper suit, and in a competent Court, as to the 
status of one of them in relation to the other, it cannot, in their 
opinion, be again tried in another suit between them. 

It is not necessary for their Lordships to go at length into the 
reasons for their decision, because those reasons appear in a recent 
judgment of this Board in the case of Soorjontonee Dayce v. Slid- 
danund Mohapatter (l). In that judgment it is said, after refer¬ 
ence to the second clause of Act VIII., “ Their Lordships are of 
opinion that the term cause of action ’ is to be construed with 
reference rather to the substance than to the form of action, and 
they are of opinion that in this case the cause of action was in sub¬ 
stance to declare the will invalid, on the ground of the want of 
power of the testator to devise the property he dealt with. But 

(i) 12 Ben. I,. R. 304. 
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even if this interpretation were not correct, their Lordships are of 
opinion that this clause in the Code 0 / Procedure would by no 
Krishna nle ans prevent the operation of the general law relating to res 
Behari Roy judicata, founded on the principle ' nemo debet bis vexari pro 
Brojeswaui eadem causa.' This law has been laid down by a series of cases in 
Chowd- this country with which the profession is familiar. It has probably 

never been better laid down than in a case which was referred to 
in vol, iii. of Atkyns, Gregory v. Molesworth (l), in which Lord 
Hat dwicke held that where a question was necessarily decided in 
effect, though not in express terms,between parties to the suit, they 
could not raise the same questions as between themselves in any 
other suit in any other form ; and that decision has been followed 
by a long course of decisions, the greater part of which will be 

found noticed in the very able notes of Mr. Smith to the case of 
the Duchess of Kingston." 


A decision of the High Court of Bengal has been referred to, the 
case of Sheikh Rahmatulla v. Sheikh Sariutulla Kagchi (2), as 
having a contrary tendency. All their Lordships desire to say of 
it is that, as reported, it does not appear to be consistent with 
their judgment in the former appeal to which they have referred, 
nor with their opinion in the present case. The decision is of so 
recent a date that they desire to say no more upon it. 

' On reference to some notes of Mr. Broughton on this section of 
Act VIII. of 1859, it appears that the decisions have not been 
uniform in the Courts in India. Several of them are opposed to 
that referred to. 


It was suggested by Mr. Cave that the former judgment ought 
not to be binding, because certain witnesses having been examined 
before the present Appellant intervened in the suit, he was refused 
the opportunity of cross-examining them. Their Lordships think 
that such an objection is no answer to the defence arising from the 
former judgment. If there had been any miscarriage of that kind, 
the matter was one for appeal in that suit. The objection does 
not appear to have been raised in the appeals which were succes¬ 
sively made in that suit to the Civil judge and to the High Court; 


(i) Page 626. 


( 2 ) 1 Beng. L. I< , F. B. p. 61. 
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but whether it was so raised or not, their Lordships think that 
that cannot aflect the operation of the final judgment, which must 
be taken to have been rightly given. 

In the result, their Lordships will humbly advise Her Majesty 
to dismiss this appeal, and to affirm the judgment below with 
costs. 

Agents for the Appellants : Messrs. Watkins & Latty. 

Agent for the Respondent : Mr. T. L. Wilson. 


End of Yof. II. 
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INDEX. 


ABSENCE OF VENDORS: See REGISTRATION 
ACT XX. Ol< 1 866 . 

ACCUMULATIONS BY HINDU WIDOW : See 

Hindu law. 

ACT VIII. OF 1859 , sect. 2 . See RES Judicata 

-sect. 15 : See DECLARATORY DECREE. 

-sect. 260 : See Suit BY A CERTIFIED PUR¬ 
CHASER. 

-sects. 376. 377 : See APPLICATION FOR 

Review. 

ACT X. OF 1859, See ENHANCEMENT. 

ACT XIV. OF 1869, sect 5 : See LIMITATION. 

ACT OF STATE.] Where an estate is seized by 
the Crown by its right of conquest, and not by 
virtue of any legal title, such seizure must be re¬ 
garded as an act of state and is not liable to be 
questioned in a municipal Court.— Secretary of 
State for India in Council v. Katnachee Boye Saha- ; 
ba (i 7 Moore’s Ind. App. Ca. 476 ) followed. SIR¬ 
DAR Bhagwan Singh v. The Secretary of 
State for India in council . .38 

AGREMENT FOR ABSOLUTE SALE OF MORT¬ 
GAGED PROPERTY : See USUFRUC- I 

tuary Mortgage. 

APPLICATION FOR REVIEW.] An order of a 
Civil Court admitting a review of judgment after 
the expiration of ninety days from the date of its j 
decree, without stating that there was, or that it 
had been shewn to its satisfaction that there was, 
sufficient cause or excuse for the delay, was held 
to be improperly granted, and was set aside, 
together with all subsequent proceedings in the 

cause. Luchmun Singh, ajeet Singh and 
Ramdeen Singh v. Shumshf.rf. Singh - 58 

I 

APPOINTED DAUGHTER : See Hindu Law. 2 . 

CONSTRUCTION : See HINDU WILL ; USUFRUC¬ 
TUARY Mortgage. 

CONSTRUCTION OF DEED : See Hindu Law. 3 . 

CONVERSION OF COINAGE : See ENHANCE¬ 
MENT. 

CUSTOM OF DESCENT: See Hindu Law. 4 . 
DAUGHTER’S 80 N : See Hindu Law. i. 
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DAUGHTER'S SUCCESSION BY SURVIVOR¬ 
SHIP NOT DEFEATED BY BECOMING A 
CHILDLESS WIDOW : See Hindu L\w 
1 . 

DECLARATORY DECREE.] Where a Plaintiff, 
being in receipt of rents and profits sued for pos¬ 
session of a share of certain mouzahs under a mal 
title 1 * by setting aside the false mogolee bromuttur 
title stated by the Defendants *’ .—Held , that 
such suit, being merely to set aside an assertion, 

and one in which no relief can be granted, is not 
maintainable. Sect. 15 of Act VIII. of 1859 gives a 
right of obtaining a declaration of title only in 
those cases where the Court could have granted 
relief if relief had been prayed for. RAJAH NIL- 

MO NY Singh Rally Churn Battacharjee 

[83 

2 .——In a ^uit by the Respondent for a declara¬ 
tory decree to the effect that he was entitled as 
next heir after the death of the first Appellant to 
the Shevagunga zeniinriary, for immediate part 
possession and management thereof, for mainten¬ 
ance, and for other relief in re>pect of waste com¬ 
mitted by several of the Appellants, the Courts in 
India held, after the case with regard to relief had 
totally failed, that the Respondent was entitled 
to a decree declaratory of his title as next heir — 
Held, by the Privy Council, that such decree must 
be reversed.—The application of sect, it; 0 f 
Act VIII. of 1859 must be governed by the same 
principles as those upon which the Court of 
Chancery proceeds in reference to 15 & 16 Viet, 
c. 86, s. 50, with such slight modifications as may 
be required by the different circumstances of India 
and the different constitution of the Courts in that 
country.—A declaratory decree cannot be made 
unless there be a right to consequential relief 
capable of being had in the same Court, or, under 
special circumstances as to jurisdiction, in some 
other Court. STRIMAl'HOO MOOTHOO VIJU 

Ragoonadah Ranee Koi andapuree Natc- 

HIAR, alias KAT HAMA NATCHIAR v. DORASINGa 
TEVER, alias GOWRY VALLABA TEVER - - 169 

DEFECT IN PROCEDURE: See REGISTRATION 
act XX. of 1866. 

DE WUTTUR.] The Respondent, on the 27th of 

February, 1852, and the 25th of July, 1854, ob¬ 
tained two decrees against the sebait of an id. 1 
upon his bonds for the repayment of moneys alle- 
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getl therein to have ben borrowed for the service of 
the idol and the expenses of the temple. Both de¬ 
crees directed that the debt should be pai J by the 
sebait personally, or else realized from the profits 
of the dewuttur lands.—In a suit by the Appel¬ 
lants as sebaits in succession to the judgment 
debtor to set aside the said decrees, and to have 
the dewuttur property released from attachment 
issued in execution thereof :— Held , that the de¬ 
crees, being untainted by fraud or collusion, and 
having been passed after the necessary and proper 
issues had been raised and determined, are enti¬ 
tled to the force due to judgments of competent 
Courts, and are binding on the succeeding sebaits, 
who form a continuing representation of the idol’s 
property.—Notwithstanding that property devoted 
to religious purposes is, as a rule, inalienable, it 
is competetent for a sebait to incur debts and bor¬ 
row money for the service of the idol and preserva 
tion of its property, to the extent to which there is 
an existing necessity for so doing, his power in that 
respect being analogous to that possessed by the 
manager for an infant heir. PROSUNNO KlJMARI 

Debya v. Golab Chand Baboo - - 145 . 


ENHANCEMENT.] In a suit for enhancement it 
appeared that the rent reserved under a sunnnd 
of A.D, 1775 was 2599 Azeemabadee rupees, and 
that in lieu thereof from the time of perma¬ 
nent settlement the sum of 2107 Sicca rupees had 
been paid until the year 1836, when the said 
Sicca rupees were converted into the statutable 
equivalent of 2248 Company’s rupees:— I/eld, that 
this amounted to an agreement between the parties 
from a period antecedent to the permanent settle¬ 
ment, that the rent paid was the equivalent of the 
2599 Azeemabadee rupees; and there being no 
right of enhancement under sect. 1.5 of Act X of 
1859, such rent could not now be increased on the 
ground of error in the original calculation under 
which the 2599 Azeemabadee rupees had been 
converted into 2107 Sicca rupees.—Even if there 
had been any evidence of error the High Court 
could not, on that ground, in special appeal, alter 
the decree of the lower Court. MF.F.R Mahomed 

Hossein v . A. J. Forbes l 

In a suit brought in the Revenue Court, 


2. 


an en" 


under Act X. of 1859, to recover rent at 
hanced rate for a dependent talook comprised 
within the Plaintiffs’ zemindary, after notice of 
enhancement, grounded upon the Defendant’s 
possession of an excess land on a deficient jumma, 
and that the productive power of that land had 
increased, it appeared that the talook had been 
created before the decennial settlement, and was 
held at a fixed rent, which had not been changed 
from the time of the permanent settlement. It 
had, however, been decreed in 1821, in a rent 
suit, that the jumma of this talook should be 
assessed at pergunnah rates; and in i860, in 
an enhancement suit, that the Plaintiffs were en¬ 
titled to enhance; but no change in the rate of 
rent was made by or under either decree : Held, 
that the rent was not liable to enhancement. The 
grounds stated in the notice, however applicable 
?o the case of ryots having rights of occupancy, 


are not applicable to a dependent talook, whose 
liability to enhancement is regulated by sect. 51 


E NH A NC E M E N Tr - continued . 

of Reg. VIII. of 1797, and sect. 7 of Reg. XLIV. 
of 1703. The decrees of 1821 and i860 did not 
put the Plaintiffs in a better position than other 
landlords who previous to the passing of Act X. of 
1859 had a good right to enhance, but whose 
nght. if not exercised from the date of the perma¬ 
nent settlement, was taken away by the 15th 
section of the Act. HURRONATH ROY v. GOBIND 
CHUNDER I)UTT - . . . 293 

EXECUTION OF DECREE.] The Appellant’s 
right, title, and interest, in a sum of Rs. 35, 500 
deposited with the Collector as his share of the 
surplus proceeds of an estate sold for arrears of 
revenue, was on the 25th of November, 1867, 
attached in execution of a money decree, and 
on the 18th of February, 1868, sold to the Re¬ 
spondents for Rs.8000, which sum was there¬ 
upon paid into Court, and distributed amongst 
the attaching and other execution creditors. The 
revenue sale was subsequently, at the instance 
of the Appellant, ordered to be set aside, and 
thereupon the estate was restored to the Ap¬ 
pellant and his co-sharers, and the purchase- 
money resorted to the purchasers, including 
the said Rs.35,500, which the collector, pending 
the litigation, had refused to pay to the Re¬ 
spondents.—In a suit by the Respondents to 
recover the said Rs.8000, with interest from the 
date of payment thereof into Court:— Held (re¬ 
versing the decision of the High Court), that the 
suit must be dismissed. The Respondents had 
purchased merely the right, title, and interest of 
the Appellant in the Rs 15,500, and the existence 
of such right, title, and interest would, to their 
knowledge, cease, upon the contingency of the 
revenue sale being set aside. Although the Ap¬ 
pellant had benefited by the Rs.Scoo paid by the 
Respondents, there was no obligation on his part, 
express or implied, to repay the same. Such 
payment was voluntary, against the will of the 
party benefiting, and made in the course of a 
speculative transaction, in which the interest of 
the Appellant was directly opposed to that of the 
Respondents. Ram TUHUE SINGH v. BlSESWAR 

Lall Sahoo and Soodisht Lai.l - - 131 

EXECUTION OF DECREE FOR MESNE PRO¬ 
FITS.] The Appellant, having obtained a decree 
for land with mesne profits thereof up to the date 
of suit, petitioned in execution proceedings for 
subsequent mesne profits with interest thereon, 
and for interest on the amount already decreed, 
ft appeared that, as regards the subsequent mesne 
profits, the Defendant (pending his appeal) had 
executed certain security bonds to the Court in 
which he had undertaken to account in respect 
thereof in the suit : -Held, that such obligation 
made the accounting in respect thereof “a ques¬ 
tion relating to the execution of the decree” 
within the meaning of the latter clause of sect. 11 
of Act XXIII. of 1861, and in any case estopped 
the Defendant from saying that the said mesne 
profits were not payable under the decree.— Pi - 
sami v. Attorney-General of Gibraltar (Law Rep. 

5 P. C. 16) approved.— Held , as regards the claim 
for interest, that the Appellant could not recover 
in this suit. Sect 11 having been construed by a 
general consensus of the Indian Courts to mean 
that where a decree is silent either as to mesne 
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EXECUTION OF DECREE FOR MESNE PRO¬ 
FITS —Conti n ued. 

profits or as to interest, the same can only be re¬ 
covered in a separate suit, their Lordships accepted 
that construction as settled law, whatever their 
own view might have been had the question been 
res Integra. SaDASIVA VlLLAl v. RaMAUNGA 
PlLLAl ------- 219 

FATHER'S SISTER’S SON : See HINDU LAW. 2. 

GIFT BY A GUARDIAN TO A MINOR VALID 
WITHOUT CHANGE OF POSSESSION : 

See Mahomedan Law. 

GIFT OF DEFINITE SHARES OF ZEMIN 
DARIES VALID : See MAHOMEDAN LAW. 1 . 

GIFT OF MUSHA: See MAHOMEDAN LAW. 1 . 

HINDU LAW.] 1 . In a suit by a daughter’s son, 
brought in 185S, to recover his maternal grand¬ 
father’s share in the ancestral estates from his 
maternal aunts and the heirs of his maternal 
grand-uncles, the former filed a petition admitting 
the plaintiff’s title as heir, the latter pleaded 
(amongst other things), first, that since the death 
of the grandfather in 1S24 neithei the Plaintiff 
nor his grandmother, mother, nor maternal aunts, 
were in possession, and that therefore the suit 
was barred ; secondly, in effect that the Plaintiff 
was not entitled to succeed '.—Held. first, that the 
suit was not barred. The grandmother, whe died 
1,1 *^ 35 ^ lived and was maintained as a member 
of the joint family {Bengal school), and the pre¬ 
sumption is that she participated in the profits of 
the estate as a sharer. Limitation ran from her 
death, and deducting the periods during which 
ne Plaintiff and his mother were respectively 
under the disability 0 f minority, the suit was in 
time.-Secondly, as to the Plaintiff’s title. Any 
admission thereof by the maternal aunts would 
neither bind the co-Defendants, nor be evidence 
against them. The petition above named did not 
amount (even if its execution had been proved) 
to a conveyance or to a disclaimer of title, nor 

1 “ r ram 3 ]udgment gainst them.—A 
daughters son is not entitled by Hindu law to 

esUte ed solo heir l ° hi f maternal grandfather’s 
estate, so long as any daughter not disqualified 

01 in whom a right of inheritance has once vested’ 

survives. Although a daughter, who is a child 

Thool “o'takeb 0 •’ 1 J etent ’ accordil 'S 10 the Bengal 
school, to take by inheritance from her father vet 

T° .daughter have already succeeded 

at th Y e death h nf manCe *? ,h * MherV, estate and 
at the death of one of them the survivor is a 

childless widow, the latter will nevertheless take 

by survivorship the whole estate. Her disqualifi 

cation to inherit existing at the death of her 
sister, does not destroy the heritable right which 

Mutter AUMIRT0LALL ^.Rajoneekant 

9 113 

, i he great grandson of the decease 

great-great great grandfather is hv H i ? 

sssil 


HINDU LAW— continued. 

daughter, or of her son, were still recognised, 
cannot set up that his mother was appointed 
after her father’s death as a special daughter from 
whom might proceed a son who should stand in 
the place of a son’s son. Even if her father could 
himself have so appointed, he could not have 
delegated such appointment to his sons. ThaROOK 

Jeebnath Singh v. the Court of Wards -163 

3 .——A Hindu widow has no greater power 
I of alienation over the profits than she has over 
the corpus of her husband’s estate : Whatever she 
purchases out of those profits is an increment to 
that estate ; sccus, where she holds under a deed 
which in express terms gives her an estate for 
life with a power to appropriate the profits.— 
Such a deed must be construed according to the 
plain ordinary meaning of its terms ; and words 
may not be imported into it, from any conjectural 
view of its intention, which would have the effect 
of materially changing the nature of the estate 
thereby created .—Srcemutty Ba butty Dossce v. 
Sibc/iunder Mullick (6 Moore’s Ind. Ap. Ca. i) 
explained, MUSSUMAT BaGBUTTI Dale v. 

chowdry Bholanath Thakoor - - 256 

A custom of descent according to the 
law of primogeniture may exist by Kolachar or 
family custom, although the estate may be neither 
a laj nor a polliam.—W hether the general status 

of a family be joint or divided, property which is 
joint will follow one and property which is sepa¬ 
rate will follow another course of succession.— 
W here ancestral impartible property is governed 
by the law of the Mitakshara, that law, in the 
event of the holder dying without male issue, 
would it the family be undivided give the sue 
cession to the next collateral male heir in prefer¬ 
ence to the widow or daughters of the last possess¬ 
or. buch property is not deemed to be separate 
estate wnile the family remains joint and undivided 
in the lull sense of the teim. Katama Natchiar v. 

I he Ka/ah of Shtvagunga (9 Moore’s Ind. App. 

Q^^» 9 \f PPr ° Vetl ‘ CHCm 'DHRY CHINTAMUN 
bINGH v. MUSSAMUT NOWLUKHO KONWARI 263 

5 ;: Where a widow’s estate is sold, in ex- 

ecution of a decree against her personally, for 
arrears 0 maintenance payable by her, although 
chargeable under the Mitakshara law on the 
estate of her deceased husband, it is only the 

lunnK e S D whlCh passes to the Purchaser. 
Aw kt, °° BEY * BRU Kh OOKUN LALL 

‘ ” * * - • 275 

^ I /f/f U l WILI |' J /I% R " 3 Hindu in h a bitant of 
£c e ’ ahp 3 document, of a testamentary cha- 

he was that lhe P ro P^ty of which 

he was about to dispose was ancestral property, 

and reciting the deaths of his only son,ofhfs 

rother without leaving issue, his brother’s wife, 

of mt l so°n Wn l V,fe , deC,ared ‘‘ ° n,y D ‘ K " widow 

, my son, who, too, excepting her two daughters 

Umv , herW r b> S -r d haS "° other hei^,’ 

. , I - XCept D - none other is nor 

S l J H be my heir and malik.” . . . “ Further¬ 
more, to the said D. K., too, these very two 

daughters named above, together with their chil¬ 
dren, who, after their marriage, maybe given in 
blessing to them by God Almighty, are and shall 
be heir and malik.”-After H, i.’, death ^ AT 
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HINDU WILL— continued. 

in 1854, sold part of the ancestral land to the 
Appellant for Us. 41,000, of which Rs.14,000 were 
devoted to pay off a mortgage thereon.— S. pre¬ 
deceased the testator without issue; and sub¬ 
sequently to the testator’s death D. died, leaving 
an only son, the Respondent.—In a suit by the 
Respondent against the Appellant and D. K. for 
a declaratory order preserving unmolested his 
future right and title to the said lands, and for 
cancellation of the deed of sale :— Held , first, that 
the intention of the testator must be construed to 
have been that D. K. should take not an absolute 
estate, but an estate subject to her daughters suc¬ 
ceeding her therein ; secondly, that her sale to 
the Appellant not having been made under neces¬ 
sity the Respondent was entitled to a decree to 
the effect that after D. K's death the property 
belongs to him, and to be put in possession thereof 
after D. K's death on payment to the Appellant 
of the sum of Rs. 14,000. MOULV 1 E MaHOMED 

Shumsool Hood a v. Shewukram - - " 

IMPARTIBLE ZEMINDARY: See HINDU Law. 4 

INADEQUATE CONSIDERATION : See PUR¬ 
CHASE BY A TRUSTEE. 

INHERITANCE : See HINDU LAW. 1, 2. 

INTEREST : See EXECUTION OK DECREE FOR 
MESNE PROFITS 

ISSUES : See MAHOMEDAN LAW. 1. 
JURISDICTION : See ACT OF STATE. 

LACHES : See LIMITATION. 

LIMITATION.] The heirs and representatives 
of a mortgagor sued in 1869 to recover possession 
with mesne profits ol property comprised in a 
zur-i-peshgee lease executed in 1814, the mortgage 
debt due in respect thereof having been satisfied, 
from the Appellants, who had purchased the 
same for valuable consideration without notice of 
the Plaintiffs’ title. It appeared that as to a 
moiety of the property the Appellants vendor, a 
Mahomedan lady, derived her title under a 
baimokasa executed in 1844 by her husband, who 
was one of the heirs of the mortgagee ■.-The Ap¬ 
pellants in the Courts below mainly relied upon 
an aUeged conveyance of the equity of redemption 
?o the heirs of the mortgagee in .841, and did not 
n^ead or prove that the execution of the batmo- 

kasa was a bona fide transaction -.—Hd,.. that the 
kasa was „ t hav i n g been proved, the 

conveyance of ^tiff did not stop them from 

laChe f- f heir tights at any time within the 
asserting thei * years —In the absence 

statutable per. b the courts below into the 

of any investiga . ^ the Appellants not 

/)°nd aded limitation under sect. 5, Act XIV. 
having pieade distinction as regards the 

of i*&—Held : that n. be drawn b 

statutable peno * of the property ^ 
their Lordships df f amth Doss v. Gisborne & 

eluded therein. , g j n d. App. Ca- i).—Un- 

Co. approved (14 ^ 0 q{ laches a „d irregularity 

der the cl ^ umst p a f f alloW ed only from the date of 
mesne profit " . juGGERN ATH Sahoo v. 

' 48 

, S ee MAHOMEDAN LAW. 


LIMITATION BEFORE ACT XIV. OF 1869 

AGAINST REVERSIONARY HEIR : See 

Hindu Law. 1. 

MAHOMEDAN LAW.] 1. A Mahomedan father 
was alleged to have executed, first on the 14th 
Magh, 1254, in favour of his infant son, a hib- 
banamah of some lakhiraj lands charged with a 
religious trast; second, on the 19th Assim, 1256, 
a hibbanamah to the same son of a 10 annas share 
of certain zemindaries. The mother was also 
alleged to have executed to the same son a hib- 
banamah (reciting the acknowledgment thereof 
by the father as guardian of the infant) of certain 
shares of other properties.—On the 29th Falgoon, 
1259, the said infant executed an ikrar to his 
father, making his probable brothers and sisters 
co-heirs in the properties contained in the second 
hibba, and his father the manager thereof. On 
the same day he executed to his mother an ikrar 
of a like purport as regarded her hibba. On the 
16th Aughran, 1263, having attained his majority 
he executed a third ikrar, in effect confirming the 
previous ikrars, and granting certain allowances 
out of the said properties.—In a suit by the son 
to set aside the three ikrars as forged, and for 
possession with mesne profits of the properties 
the subject of the three hibbanamahs Held, 
that the two earlier ikrars having been found to 
be genuine, the High Court (although it held 
the third and confirmatory ikrar not to be proved) 
was wrong in declining to give effect to the two 
former on the ground that they were executed by 
an infant, and under undue influence, when 
neither the plaint nor the issues had directly 
raised these points, and when no evidence had 
been taken relating thereto .—Held, with regard 
to the first hibbanamah, of which a document 
purporting to be a copy from the registry had 
been tendered in evidence, that such copy was in¬ 
admissible as statutory evidence under Regula¬ 
tion XX. of 1812, sect. 2, cl. 15, the original not 
having been proved to'be “lost, destroyed, or not 
forthcoming.” nor any proof given by the sub¬ 
scribing witnesses that the original had been 
duly executed.— Held , further, with regard to the 
two other hibbanamahs, that the rights of the 
parties ought to be governed by the provisions 
contained therein and in the three ikrars read 
and construed as a whole. No declaration, how¬ 
ever, to that effect could be made, nor any relief 
granted in thepresent suit, having regard to its 
form and to the prayer of the plaint.—Under 
Mahomedan Law, where there is on the> part of 
a father or other guardian a real and bona fide 
intention to make a gift, the law will be satisfied 
with nut change of possession, and will presume 
hi subsequent holding of the property to be on 
beha f Of the minor fonee.-The rule of Maho- 
ion law that a gift of musha or an undivided 
met ’ a " property capable of partition is invalid, 
HoeV not apply to definite shares of xemindanes, 

2u-J r ja^-as«s , “- 

always due and demandable, and the StatuUof 
L ‘l Ut CZ -An ^unsuccessful ap'p.icaiion by a 

to beallowed .0 sue for her dower ,n forn,a 
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MAHOMEDAN LAW— continued. 

pauperis , though opposed by Iter husband in a 
counter petition which denies his liability in 
respect thereof, is not such a demand and refusal 
as to constitute a cause of action. Such applica¬ 
tion merely expresses an intention to demand, if 
allowed to do so in a particular way. RANEE 

Khajooroonissa v. Ranee Ryeesoonissa 235 

MATERIAL MIS-STATEMENT IN PETITION 
FOR SPECIAL LEAVE TO APPEAL : See 

Regulation VIII. of 1819. 

MESNE PROFITS :— See EXECUTION OF DE¬ 
CREE for Mesne Profits. 

MORTGAGE BY CONDITIONAL SALE : See USU¬ 
FRUCTUARY MORTGAGE. 

PERSONAL DECREE AGAINST HINDU 
WIDOW: See HINDU Law. 5. 

POWER OF SEBAIT TO BIND THE IDOL’S ES¬ 
TATE : See DEWUTTER. 

PRACTICE.] 1. Where a report or supple¬ 
mental report, has been made by Commissioners 
to whom accounts have been referred for investiga¬ 
tion under Act VIII of 1859, sect. 181, the Privy 
ouncil will not entertain any objections thereto 
which have neither been brought to the notice of 
the First Court nor made in any of the grounds 
of appeal in the Courts in India. SETHS Gu.l- 
MIJLL, JETHMULL, AND THaNMULI. v. MUSSU- 
MAT CHAHEE KOWAR * • - - 34 

2 ' “ 7 The leave to appeal granted by the 

ourt in India being under the circumstances of 
lie case clearly ultra vires \ an objection bv the 
\espondent, made before the arguments on the 
merits had commenced, that the appeal was with¬ 
out authority was allowed to prevail, and the 
appeal was dismissed, but without costs.—The 
nght Practice is to take objections of this kind at 
he earliest moment. It is however competent to 

peaT ^nd^r hear il . at any sta S e of the ap- 
peal and also to grant in fitting cases special 

cave to appeal, nunc pro tunc , directing that the 

petition to appeal should goto Her Majesty, with 

ion rT rf Up ° n u ie appeal itSe,f ‘ Such a PPbca- 
n fuSe . d , in th ® P re sent case, on the ground 

tained and' g enf ° f ‘t * Appe,lant mi g ,u be ascer¬ 
tained and enforced more satisfactorily in some 

> her proceedings than by their Lordships under 

he irregular appeal sent up by the Court in 

wrnows of J Fm4m R a P ? rshad v - The two 
w , (nvs 0F L-mam am beg. 2o 

3 - See RegulationVIII of 1819 

PRELIMINARY OBJECTIONS: ay, practice 

PROCEDURE: ay, MAHOMEDAN Law V 

PROMPT DOWER : A*,, Mahcmedan Law. 2 

PURCHASE BY A TRUSTEE 1 r r m 

ecutor of his father, obtained^ decree^ for 
Rs. 170.000 and held the sam^ * * uecree for 

one-fifth thereof for the Plaintiff*™ 8 *; Y respects 

he took an assignment for • 7 ubse ^ uent ly 

himself and his brother % 1 be " efit of 

terest in the «»■ 

M., one of the executors of the Plaintiff >°f *[ om 
The Plaintiffs had derived title fa ‘ her ' 

Share under the will of tUir f ather ? ne f fth 
quently obtained a decree for thAn ' subse ' 
against d/. in an 

Vol. II.-Ind. Ap. 7 ' ' 

40 


PURCHASE BY A TEVSTEZ-continued. 
was co-executor with M. of the Plaintiffs’ father, 
though he was said to have renounced.—In a suit 
against J.C. M. to declare the said assignment 
invalid except as a security for the said RS.50C0, 
and any other sums justly due ( M and S. being 
made party Defendants) :— Held, that the pur¬ 
chase being for inadequate consideration was in¬ 
valid, and that the share must be restored to the 
Plaintiffs on the purchase-money being returned, 
inasmuch as J . C M. holding the decree in a 
fiduciary position for the Plaintiffs could not pur¬ 
chase the same either for his own benefit, or that 
of himself and his brother jointly. Such a suit 
being against J. C. Af. t as a purchaser in his own 
right, is not in the nature of a review of the de¬ 
cree against M who had been sued as executor 
of the plaintiffs’ father. DHONENDER CHUNDER 
MOOKERJEE v. MUTTY LaLL MOOKERJEE - 18 
REFORMATION OF SUBMERGED LAND.] 
here land wnich has been submerged re-forms 
and is identified as having formed part (even by 
accretion) of a particular estate, the owner of that 
estate is entitled to it. Lopez v. Muddun Mohun 
I hakoor (13 Moore’s Ind.App. Ca. 467) approved. 

Hussahai Singh v. Syud Lootf Ai.i 
Khan - . 28 

re fund of purchase money refused : 

See Execution of Decree. 

REGISTRATION ACT XX. OF 1866 .] A deed of 
sale executed on the 10th of July, 1868, was pre¬ 
sented by the purchaser for registration on the 
22 ik 1 of October, 1868, accepted, and on the 10th 

• ^ ^ in fact registered, the regis¬ 

tering officer irregularly satisfying himself, in the 
absence of the vendors, of the due execution of 
the deed by them. After certain proceedings, in 
winch the deed was held by the District and 
High Courts to be an unregistered deed, and in 
which the High Court directed its due registra¬ 
tion, the deed was again registered on the 16th 
a ' ld 2 5 th of May and the 5th of June, 1871 : — 

ri- 1 lb ‘ S ,a ! ter registration, although the 

ligh Court had no jurisdiction to order it, was in 
time and valid. No time is fixed by the statute 
within which the registraiion of a deed presented 
and accepted for registration within four months 
from its execution must be completed. Semite , 
with regard to the former registration, although 
a registrar acts in contravention of sect. 36 of the 
Registration Act of 1866, if he registers a deed of 
sale without the vendors ha\ing appeared before 
him, it does not follow that the registration is 
thereby rendered null and void. SaH MUKHUN 
I. all Pan day v. Sah Koondun Lall - 211 

REGISTRATION MAY BE COMPLETED AT ANY 
„ TIME: s “ Registration act XX. of i 860 . 

REGULATION VIII OF 1819 . sect. 2 ] In a 

suit to cancel a sale of a putnee tenure under Re¬ 
gulation \ III of 1819 , °n the ground that the wit¬ 
nesses who attested the due publication of notice 

were not “ substantial ” persons within the 
meaning of sect 8, clause 2 of the Regulation 
Iletd (reversing the judgment of the High Court), 
that a ‘substantial” person does not necessarily 
mean a wealthy man from whom damages could 
)e recovered by the putneedar, supposing the 
attestation to be false. Wealth is only an ele¬ 
ment in the position and status of a witness, and 
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REGULATION VIII. OF 1819 . sect. 2 — continued. 
the judge in each case must satisfy himself 'that 
the witness is a man of respectability resident in 
the neighbourhood.—Where it is proved that the 
notice of sale has been actually served, the sale is 
not vitiated merely because one of the witnesses to 
the notice is held not to be substantial within the 
meaning of the clause.— Sona Bcbce v. Loll Chand 
C howdhry (9 Suth. W. R. 242; approved.—It 
appearing that the petition on which special 
leave to appeal was granted contained a material 
misstatement of fact, their Lordships refused the 
costs of the appeal. There must be uberrima fides 
in applying for such leave, otherwise an order 
granting it will be rescinded on applicaton by 
the Respondent at any time before the appeal has 
been actually entered upon. If such misstatement 
should appear, even at the latest stage, to have 
been made with the intention to deceive, the 
appeal will be dismissed. Ram SABUK HOSE v. 
Monmoh in 1 dossee - - 71 

REPORT UNDER SECT. 181 , ACT VIII. OF 1859 : 
See Practice. 

RES JUDICATA : See DEWUTTER. 

In a suit against an adopted son and his mother 
to set aside the adoption the defence was that in 
a suit by such son to set aside putnee leases gran¬ 
ted by his adopted mother on the ground that she 
had thereby exceeded her power as the owner of 
a widow’s estate, the Plaintiff had intervened, 
claiming as reversionary heir, and an issue as to 
the validity of the adoption had been thereafter 
decided against him :— Held , that the present suit 
was therefore barred.— Where a material issue 
has been tried and determined between the same 
parties in a proper suit, and in a competent Court, 
as to the status oi one of them in relation to the 
other, it cannot be again tried in another suit 
between them.—“The expression, “Cause of action ’ 
in sect. 2 of Act VIII. of 1X59. cannot be taken 
in its literal and most restricted sense : it is to be 
construed rather with reference to the substance 
than to the form of the action.— Soorjomonee 
Dayee v. Suddannnd Mohapatter (12 Heng. I,.R. 
.304) affirmed. KRISHNA HEHaR! ROY V. BROJE- 
SWARI ( HOWDRANEE - 283 

REVENUE SALE SET ASIDE AFTER JUDG 
MENT DEBTOR’S INTEREST IN SUR 
PLUS PROCEEDS HAD BEEN SOLD 
IN EXECUTION: See EXECUTION OK 
Decree. 

RIGHT OF REVERSIONARY HEIRS: See 

Hindu Law. 5. 

SECONDARY EVIDENCE : See MAHOMEDAN 
Law. r. 

SECTION XI. OF ACT XXIII. OF 1861 : See EX¬ 
ECUTION of Decree for mesne Pro¬ 
fits. 

SPECIAL APPEAL : See ENHANCEMENT. 

SPECIAL LEAVE TO APPEAL : See PRACTICE. 
SUBSEQUENT MESNE PROFITS : See EXE¬ 
CUTION OF DECREE for Mesne pro¬ 
fits. 

“SUBSTANTIAL See REGULATION VIII. OF 
1819. 

SUIT BY A CERTIFIED PURCHASER J Sect. 260 
of Act VIII. of 1859 must be construed strictly 
and literally, and i$ applicable only to a suit 


SUIT BY A CERTIFIED PURCHASER— contd. 
brought against a certified purchaser to assert a 
benamee title against him. Where the certified 
purchaser is a Plaintiff, the real owner, if in pos¬ 
session, and if that possession has been honestly 
obtained, may shew in defence that the holder of 
the certificate is a mere trustee. LOKHEE NaR^IN 
Roy Chowdhry v. Kalypuddo Bandopadhya 

AND SHAMABUDDO BANDOPADHYA 154 

TALOOK : See ENHANCEMENT. , 

UNSUCCESSFUL APPLICATION TO SUE IN 
FORMA PAUPERIS NOT A DEMAND 
BY WAY OF ACTION : See MAHOMEDAN 
Law. 2. 

USUFRUCTUARY MORTGAGE.] By a deed pur¬ 
porting to be one of usufructuary mortgage, dated 
the 2nd of July, 1815, the mortgagors agreed to 
pay lo the mortgagee, who was put in possession ' 
2500 pons and interest, stipulating that the rents 
of the mortgaged lands should be applied, fi-«'* : n 
payment of government revenue; second, in pay¬ 
ment of the salary of a manager ; third, in reduc¬ 
tion of the mortgage debt. It was then provided 
'000 pons should be repaid by instalments ; 
namely, on the 9th of April, 1816, 500 pons ; ori 
the 10th of April, 1817, 500 pons; and on two 
subsequent dates two several sums of 500 pons. 
The mortgagors, in reference to the balance then 
remaining, covenanted as follows : “ And in the 

year 1819 20 a settlement of the accounts of the 
receipts and disbursements shall be made, and 
any amount that may be due, after deducting pay¬ 
ments out of the principal and interest as afore¬ 
said, we undertake to pay in rash in full ” on a 
particular day named, and to “ redeem the mort¬ 
gage.” In default whereof the land should be 
valued, and the mortgagee should buy at that 
valuation so much thereof as would satisfy the 
balance due to him, the mortgagors remaining 
liable for any unpaid balance of debt which 
might remain due after the whole of the said land 
was purchased as aforesaid.—None of the instal¬ 
ments were paid, and no settlement of accounts 
was come to. The debt, however, was admitted, 
assuming the transaction to be one of mortgage 
only, to have been liquidated in 1866-7 :— Held , 
that this mortgage was not one by conditional 
sale, and that the mortgagors were entitled to 
the lands with mesne profits from 1866-67. No 
presumption arises that the agreement for absolute 
sale in certain events was ever carrid out be¬ 
tween the parties according to its terms, the con¬ 
templated settlement of accounts being a necessar” 
preliminary to the performanc of that contrar* 

—Patthabhirarnier v. Vetieatarenc N air ken art 
Others (13 Moore’s Ind, App. C. a. 5F0) e>plain . 
and approved. It refers exclusively to mortgag s 
by conditional sale, and rules that on breach « 
the condition the sale becomes absolute.—B 
quaere , whether in case of mortgages by c< 
ditional sale executed since 1858 the parties me t 
not be held to have contracted in reference tr 
an erroneous course of decisions then err 
jnenced in Madras (and subsequently folio we • 
in Bombay ) to the 'effect that no such sale cai 
ever become absolute, not even by foreclosing the 
equity to redeem. THUMBASAWMY MUDELLV v 

Mahomed Hossain rowthen. 241 
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